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THE IMMIGRATION LAWS OF 
THE UNITED STATES 


By Arthur E. Cook and John J. Hagerty 


A practical treatise written by experts 
familiar with every phase of the law and 
of the practical questions arising under it. 
It not only compiles all of the federal 
immigration laws and executive orders 
affecting aliens, but its lucid explanatory 
text makes clear the processes for the 
admission of aliens, their rights while 
here and the procedure for their deporta- 
tion. 


One Volume $6.00 delivered 





DIGEST OF THE UNITED STATES 
COURT OF CLAIMS 
By Harry N. Stull, 
an Attache of the Court 
Digesting every Case decided from the 
creation of the court in 1855 to date — 
Vols. 1 to 64 of the Court of Claims Re- 
ports with stautes and rules of procedure 
and a complete table of cases. Kept to 
date by pocket supplements as the need 
arises. 


One Volume $25.00 delivered 





MALOY 
LEGAL ANATOMY AND SURGERY 


By BERNARD S. MALOY, M.D. 


With introductions by Dean John H. Wigmore, 
author of Wigmore on Evidence 
and 
Dr. W. A. Newman Dorland, 
author of Dorland’s American Medical Dictionary. 


A complete and scientifically accurate presentation of human anatomy and 
surgery in nontechnical language prepared to meet the peculiar needs of the legal 
profession by an expert familiar with their requirements. 

It will be of special value to lawyers engaged in the trial of cases involving 
personal injuries, accident and life insurance claims, compensation under the work- 
men’s compensation acts, malpractice, homicide or abortion cases and criminal 
prosecutions involving injury to the human body. 


One Volume 


113 Illustrations 


$15.00 delivered 





REAL COVENANTS AND OTHER 
INTERESTS WHICH ‘ RUN 
WITH LAND” 


By Dean Charles E. Clark, Yale University 


This book deals with portions of real 
property law that are particularly 
troublesome and clarifies and aids in 
their understanding. The interests con- 
sidered are real property licenses, ease- 
ments with special reference to easements 
in gross, profits a prendre, covenants run- 
ning with the land, party wall agree- 
ments, equitable restrictions and rents. 


One Volume $3.50 delivered 





STUDIES IN THE LAW OF 
CORPORATION FINANCE 


By A. A. Berle, Jr., of the New York Bar 


An expert analysis of the most rapidly 
developing branch of the corporation 
law. 


These studies are on the live topics of 
corporate financing. You won’t find a 
legal discussion of these subjects, based 
on judicial precedents for the reason that 
corporation financing has moved faster 
than the courts. 


One Volume $3.50 delivered 
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How are you going to find out 
what the Courts have said 
as to the meaning of the 
word or the phrase 
involved in 
your case 


? 


Either by consulting ‘‘Words and Phrases”’ 
or making a page search of the hundreds of 
volumes of the law reports. 


Words and Phrases, Third Series, contains 
over 67,000 definitions of words construed 
by the Courts during the past 15 years. 


Words and Phrases, Third Series, supple- 
ments the First and Second Series, and also 
is a complete Index to these earlier com- 
pilations. 


Words and Phrases is the cheapest insurance 
against mistakes that a lawyer can buy. 


7 Vols. - Buckram Binding - $52.50 delivered 
In convenient monthly payments 





WEST PUBLISHING CO. > 





St. Pau, MINN. 
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Most Interesting Book Published on This Subject. 


REVISED EDITION 1924 
Donovan’s Modern Jury Trials 
and ‘Advocates 


Containing Condensed Cases, with 


SKETCHES AND SPEECHES OF AMERICAN 
ADVOCATES 


Illustrated with half-tone Portraits 
THE ART OF WINNING CASES 


and manner of counsel described with 


NOTES AND RULES OF PRACTICE 


With half-tone portraits of some of the great lawyers, who have 
tried celebrated cases contained in this book: 


ABRAHAM LINCOLN Hon. JAMES HAMILTON LEWIS 
Hon. D. W. VOORHEES Hon. WILLIAM A. BEACH 
JupceE GEORGE M. CURTIS JupceE JOSEPH W. DONOVAN 
Hon. JAMES A. VAN DYKE CLARENCE S. DARROW 

Cuter Justice RYAN (Wiscons1n) 


Especial attention is called to the very important chapters on: 
THE LAW AS A PROFESSION 
TRIAL HINTS 
ORATORS & ORATORY (ANCIENT & MODERN) 
IDEAL CASES 
WINNING CASES. They are seldom won by accident, more frequently 
by hard work 
SELECTING A JURY. One of the most important points in the trial of cases 
CROSS-EXAMINATION. It is an art and should be studied carefully 


REACHING A JURY. A clever advocate talks to one juror at a time and 
never more than one, in this way secures the whole jury 


TWENTY-ONE RULES OF PRACTICE. Invaluable to a practicing lawyer 
LAW OFFICE, STUDY AND TRIAL. Well worth careful examination 


By Jupce JOSEPH W. DONOVAN 
Flexible Binding Price $7.50 








G. A. JENNINGS CO., Inc. 150 Nassau St. New York City 
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A Directory of Case-Books 


Advertisements of Case-Books, to .occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 








Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University of 
Chicago. Second Edition. 745 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of the Harvard Law School. Parts I-III 
in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law, in Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 nam 
8vo, buckram, $6.50 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F.C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Company, St. Paul, Minn. 

Agency, Caseson. National Case-Book Series. By Floyd R. Mechem, of the University of Chicago. Second 
Edition, 1925, revised by Warren A. Seavey, Professor of Law in Harvard University. 845 pages, 1 vol., 
price $5.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Admiralty (Lord & Sprague), Agency (Goddard), 
Bankruptcy (Britton), Bills and Notes (Smith & Moore), Carriers (Green), Civil Procedure (Magill), Code 
Pleading (Throckmorton), Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional 
Law (Hall), Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure 
(Mikell), Damages (Crane), Domestic Relations (Madden), Equity (Cook), Evidence (Hinton), Federal 
Jurisdiction and Procedure (Medina), Insurance (Vance), International Law (Hudson), (Scott), Legal 
Ethics (Costigan), Mortgages (Parks), Partnership (Gilmore), Oil and Gas (Kulp), Property — Future 
Interests (Kales), (Powell), Property — Personal Property (Bigelow), Property — Rights in Lands (Bige- 
low), Property — Titles (Agiler), Property — Wills, Descent and Administration (Costigan), Public Utili- 
ties (Smith & Dowling), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Langmaid), Torts 
(Hepburn), Trade Regulation (Oliphant), Trial Practice (McBaine), Trusts (Costigan), West Publishing 
Company, St. Paul, Minn., Publishers. 

Appellate Court Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
Chicago, Illinois, in 1924. 

Bailments & Public Utilities, Cases on. National Case-Book Series. By Edwin C. Goddard, Professor of Law, 
University of Michigan. Second Edition, 1060 pages, 1 vol., price $6.00. Callaghan & Company, Chicago, 
Illinois. 

Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. 769 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903, 1910 and 1926, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. National Case-Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Bills and Notes, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 
1928, 1051 pp., $7.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University of Wisconsin and Underhill Moore, Professor of Law, Yale University. Second Edition, 847 pp., 1 
vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 
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Bills and Notes, Caseson. National Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 938 pages, 1 vol., price $5.50, cloth binding. Published in 1923 by Callaghan & Company, Chi- 
cago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 neé. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pp., 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on, American Case-Book Series. By Roswell Magill, Professor of Law, Columbia Uni- 
versity. 1 vol., 592 pages, buckram binding, price $5.00. West Publishing Company, St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Priee 
$5.00 met. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Caseson. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, Uni- 
versity of Chicago. Second Edition, 1922. 690 pages, price $4.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes). Second Edition, 8vo, cloth, pp. 1689, $10,00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law in 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. 688 pages, 
t vol., price $4.50, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and r5th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, late Dean of University of 
Chicago Law School. 1 vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the Bra- 
zilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. Callaghan & 
Company, Chicago, Illinois. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 net. Little, Brown, 
& Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Paul, Minn. 

Contracts, Cases on the Law of. National Case-Book Series. By George P. Costigan, Jr., Professor of Law in 
the University of California. 1489 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chi- 
cago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract of 
Title. $5.00 net. 
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Corporations, Cases oa. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1005 pp. with an appendix of Corporate Forms. $6.75 net. Amee 
Brothers, 21 Brattle St., Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. Second Edition, 1 vol., pp. xiv, 503; 177 
cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Municipal, Cases on the Law of. National Case-Book Series. By Charles W. Tooke, George- 
town University Law School, 1926 Edition. 1300 pages, 1 vol., price $6.50, buckram binding. Cal- 
laghan & Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 met. Little, Brown, & Co., Boston, Mass. 

Corporations, Private, Cases on, American Case-Book Series. By H. S. Richards, late Dean of the University 
of Wisconsin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1145, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
Pennsylvania Law School. Second Edition, 825 pp., 1 vol., price $5.00, buckram binding. Together with 
abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
Publishing Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania Law School. 427 pp., 1 vol., price $4.50, buckram binding. Abridged edition 
of Mikell’s Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Third Edition, 
Pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Caseson. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePau University. 763 
pages, 1 vol., price $5.00, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
Harvard Law School. 1267 pages, 1 volume, price $6.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo. 
Price, law canvas, $5.00 net. 

Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Dean Roscoe Pound, Carter 
Professor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of Law in 
Harvard University. To be published shortly by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. 
For sale by Callaghan & Company, Chicago, Illinois. 

Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in 1924. 530 pp., 1 vol., price $4.50. For sale by Callaghan & Company, Chicago, Illinois. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price 
$5.50, buckram binding. Vol. III, 1067 pages, price $6.00, buckram binding. West Publishing Company, 
St. Paul, Minn. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. One-vol. edition, 1198 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, 
Minn. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction, Casesin. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts I-VI, 
8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only) 8vo, cloth cut flush, pp. ix + 
459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Cambridge, Mass. 

Equity Pleading, Collection of Caseson. National Case-Book Series. By Edward W. Hinton, Professor of Law, 
University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & Company, 
Chicago, Illinois. 
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Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
, Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 met. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Pub- 
lishing Co., St. Paul, Minn. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50, cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Company, St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, Ohio State University. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at 
Cornell, New York University, University of Missouri, Iowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

International Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
University. 1538 pages, 1 vol., price $6.50. West Publishing Company, St. Paul, Minnesota. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the 
Brazilian Embassy, Washington. Second Edition, 1922. 849 pages. Price $5.25, cloth binding. Cal- 
laghan & Company, Chicago, Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 984, $7.00. Harvard University Press, Cambridge, Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California School of Jurisprudence. 616 pp., 1 volume, price $5.00, buckram binding. West 
Publishing Company, St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
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TRUSTS AND THE STATUTE OF WILLS 


A TESTAMENTARY disposition of property, whether made 
through the instrumentality of a trust or otherwise, is in- 
valid unless there is a compliance with the requirements of the 
Statute of Wills in force in the state whose law governs the 
validity of the disposition. It is the purpose of the writer to con- 
sider two situations, first, where the owner of property attempts 
to create a trust by a disposition which in form at least is inter 
vivos, and secondly, where he attempts to create a trust by will. 
In the first situation, the question is whether the disposition is 
testamentary; in the second situation, since the disposition is 
undoubtedly testamentary, the only question is whether there 
is a compliance with the requirements of the Statute of Wills. 


Trusts CREATED BY DISPOSITIONS JNTER VIVOS 


The owner of property may intend to create a trust of the prop- 
erty either by transferring it to another person as trustee or by 
declaring himself trustee of it. In either event, if the beneficiaries 
do not acquire any interest in the property prior to his death, the 
transaction is clearly testamentary and invalid unless there is a 
compliance with the requirements of the Statute of Wills. If he 
intends to create a trust by transferring the property to another 
person as trustee, the beneficiaries may fail to acquire any interest 
during the lifetime ‘of the settlor either because of his failure dur- 
ing his lifetime to make an effective conveyance to the trustee or 
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because, although the conveyance is effective, there is no effective 
disposition of the beneficial interest prior to his death. If the 
owner of property declares himself trustee of it, no transfer of the 
property is necessary, and the only question is whether there is an 
effective disposition of the beneficial interest during the lifetime 
of the settlor. 


1. Conveyance Upon Trust 


If the owner of land executes a deed purporting to convey the 
land to another but never delivers the deed during his lifetime, the 
grantee takes nothing; and if the grantee is named as trustee for 
a third person, no trust arises. If the owner executes such a deed 
and delivers it to the grantee, but it is provided by its terms that it 
shall have no effect until the grantor’s death, the disposition is 
testamentary; * and if the grantee is named as trustee for a third 
person, no trust arises.” If the owner executes a deed purporting 
to convey the land to another and delivers it to a third person, with 
instructions to hold it for the grantor and to redeliver it to him on 
his request at any time during his lifetime but if he should not 
otherwise direct to deliver it on his death to the grantee, the dis- 
position is testamentary; * and if the grantee is named as trustee 
for a third person, no trust arises.‘ 

The same principles are applicable to personal property. If 
the owner of securities or other personal property intends to make 
a gift of them but the gift is incomplete for lack of delivery, the 
donee takes nothing; and if the gift was intended to be upon trust 
for a third person, no trust arises.” If the owner of property 





1 It is a question of construction whether a provision in the deed is intended to 
‘ prevent any interest from vesting in the grantee prior to the death of th: grantor, 
or whether the grantee is intended to take a present interest enjoyable in possession 
on the death of the grantor. Under the latter construction the deed is not testa- 
mentary. See Ballantine, When Are Deeds Testamentary? (1920) 18 Micn. L. Rev. 
470, and cases cited in Note (1921) 11 A. L. R. 1-106. 

2 Ransom v. Pottawattamie County, 168 Iowa 570, 150 N. W. 657 (1915). 

8 If the grantor intends to part with power to recall the deed, the conveyance is 
not testamentary; but it is otherwise if he reserves guch power. See Ballantine, 
supra note 1, and cases cited in Note (1927) 52 A. L. R. 1222. 

4 Oswald v. Caldwell, 225 Ill. 224, 80 N. E. 131 (1906). 

5 Barnum v. Reed, 136 Ill. 388, 26 N. W. 572 (1891) Stokes v. Sprague, 110 
Towa 89, 81 N. W. 195 (1899) ; Brannock v. Magoon, 141 Mo. App. 316, 125 S. W. 
535 (1910) ; see 1 Perry, Trusts AND TRUSTEES (7th ed. 1929) § 100. 
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retains title to it but delivers possession of it to another to hold it 
for him and to deal with it as he may direct but if he should not 
otherwise direct to deliver it on his death to a third person, the 
disposition is testamentary.* The person to whom possession is 
thus given is merely an agent of the owner and the agency termi- 
nates on the death of the principal. 

A conveyance of property inter vivos may be ineffective because 
the property is not identified during the lifetime of the grantor. 
Thus, if a person executes a deed purporting to convey such prop- 
erty as he may own at his death, the conveyance is ineffective 
during his lifetime and is ineffective upon his death unless the re- 
quirements of the Statute of Wills are complied with.” If such a 
conveyance is made to a person as trustee, the intended trust is 
testamentary. Thus, if a person by an instrument in writing pur- 
ports to transfer to another upon trust for a third person all the 
property which he may own on his death, the trust is testamentary, 
since the trust property will not be ascertained until his death. If 
the instrument of conveyance is not executed in accordance with 
the requirements of the Statute of Wills, the intended trust is 
invalid.*® 

A conveyance of property inter vivos may be ineffective because 
the grantee is not identified during the lifetime of the grantor; and 
if the conveyance is to the grantee as trustee, the intended trust is 
a testamentary trust. Thus, in Frost v. Frost,° a man took out 





6 See Notes (1919) 3 A. L. R. 902; (1929) 60 A. L. R. 1054. 

7 Mould v. Rohm, 257 Ill. 436, 100 N. E. 971 (1913); Butler v. Sherwood, 114 
Misc. 483, 186 N. Y. Supp. 712 (1921), aff'd, 196 App. Div. 603, 188 N. Y. Supp. 242 
(1921), aff'd (mem.), 233 N. Y. 655, 135 N. E. 957 (1922); Estate of Salzwedel, 
171 Wis. 441, 177 N. W. 586 (1920). 

In Ricker v. Brown, 183 Mass. 424, 67 N. E. 353 (1903), a man executed a deed 
to his bousekeeper of all the residue of his property real and personal that had not 
been otherwise assigned to her and which he might own at the time of his death. 
It was held that “the residue” meant all the property which he then owned and 
had not already assigned to her, and that the conveyance operated as a present 
assignment with a power reserved by the grantor to dispose of any of it during 
his lifetime. 

8 Roth v. Michalis, 125 Ill. 325, 17 N. E. 809 (1888). A trust is not invalid 
as to property presently conveyed although the settlor purports to include in 
addition property which Le might own at his death. Lewis v. Curnutt, 130 Iowa 
423, 106 N. W. 914 (1906); Haulman v. Haulman, 164 Iowa 471, 145 N. W. 930 
(1914). 

9 202 Mass. 100, 88 N. E. 446 (1909). 
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certain policies of life insurance payable to his legal representa- 
tives. Thereafter he executed an assignment purporting to trans- 
fer his interest in the policies to “ the trustees to be named in my 
will” for the benefit of his wife. He later died leaving a will 
naming the defendants as executors and trustees, but in the will 
he made no reference to the insurance policies. It was held that 
his widow was not entitled to the proceeds of the policies. The 
disposition was a testamentary disposition since the testator 
neither transferred the policies to anyone during his lifetime nor 
made a declaration of trust. Since the disposition was testamen- 
tary and since the will, although duly executed, did not purport 
to dispose of any interest in the policies, there was a failure to 
comply with the requirements of the Statute of Wills. 

In the cases hitherto considered, there was no transfer of the 
legal title to the property during the lifetime of the settlor, either 
because he did not intend the transfer to be effective until his 
death, or because of the lack of formality necessary to effectuate 
a transfer. Suppose, however, that during his lifetime the settlor 
makes an effective conveyance of the legal title upon trust for a 
third person. Is the intended trust valid if the requirements of 
the Statute of Wills are not complied with? The answer depends 
upon whether the whole beneficial interest remains in the settlor 
until his death or whether the beneficiary acquires an interest 
during the lifetime of the settlor. 

If the beneficiary acquires an interest during the lifetime of the 
settlor, the disposition is not testamentary within the requirements 
of the Statute of Wills merely because it takes effect in enjoyment 
or possession on the settlor’s death. If the owner of property 
transfers it to another person upon trust to pay the income to the 
settlor himself during his lifetime and to pay the principal to a 
designated third person on his death, and the settlor reserves no 
power to revoke or modify the trust, the trust is undoubtedly not 
testamentary. The disposition is final and definitive during the 
lifetime of the settlor. At the time of the conveyance the bene- 
ficiary acquires a future interest which may be vested or con- 
tingent. The trust is valid although no instrument is executed 
with the formalities required by the Statute of Wills.*° The same 





10 Roberts v. Taylor, 300 Fed. 257 (C. C. A. oth, 1924) (real and personal prop- 
erty, one-half of the income reserved) ; Robertson v. Robertson, 147 Ala. 311, 40 So. 
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result has been reached where the settlor reserves not only a right 
to the income during his life but a right to so much of the principal 
as is necessary for his support, whether the determination of the 
amount necessary is left to the trustee ** or to the settlor himself.’ 
The disposition of the balance clearly is not testamentary since the 
settlor has surrendered his power to control it. 

Similarly, a promise to dispose of property on the promisor’s 
death is not testamentary, since it is not ambulatory, and is valid 
if there is a compliance with the requirements of the law of con- 
tracts, although there is no compliance with the requirements of 
the Statute of Wills. Thus, in Fletcher v. Fletcher, a father 
executed and delivered a deed whereby he covenanted with five 
persons as trustees that his executors would within a year after 
his death pay to them a large sum of money upon trust for his two 
illegitimate sons. He subsequently died. It was held that the 





104 (1905) (bonds); McHenry v. McHenry, 152 Ga. 105, 108 S. E. 522 (1921) 
(shares of stock, two-thirds of income reserved); Williams v. Evans, 154 IIl. 98, 
39 N. E. 698 (1895) (land and securities) ; Patterson v. McClenathan, 296 Ill. 475, 
129 N. E. 767 (1921) (land) ; Forney v. Remey, 77 Iowa 549, 42 N. W. 439 (1889) 
(securities and other personal property to be used in purchasing any land designated 
by the settlor) ; Haulman v. Haulman, 164 Iowa 471, 145 N. W. 930 (1914) (money, 
four per cent interest reserved to settlor) ; Miles v. Miles, 78 Kan. 382, 96 Pac. 481 
(1908) (land) ; Harrod v. McComas, 78 Kan. 407, 96 Pac. 484 (1908) (securities) ; 
Brown v. Mercantile Trust Co., 87 Md. 377, 40 Atl. 256 (1898) (securities) ; 
Smith v. Wold, 125 Minn. 190, 145 N. W. 1067 (1914) (securities); Estate of 
Soulard, 141 Mo. 642, 43 S. W. 617 (1897) (securities) ; Gilman v. McArdle, 99 N. Y. 
451, 2 N. E. 464 (1885) (bankbooks) ; Hall v. Hall, 109 Va. 117, 63 S. E. 420 (1909) 
(securities comprising bulk of settlor’s personal estate) ; Spangler v. Vermillion, 80 
W. Va. 75, 92 S. E. 449 (1917) (land and personalty). 

If the settlor reserves no power of revocation, it is immaterial that he reserves 
power to control the trustee in the reinvestment of the property. Forney v. Remey, 
77 Iowa 549, 42 N. W. 439 (1889); Estate of Soulard, 141 Mo. 642, 43 S. W. 617 
(1897). 

It is immaterial that the disposition is such as is ordinarily made in a will such as 
for the payment of debts of the settlor and funeral expenses. Harrod v. McComas, 
78 Kan. 407, 96 Pac. 484 (1908); Lovett v. Farnham, 169 Mass. 1, 47 N. E. 246 
(1897); Lyle v. Burke, 40 Mich. 499 (1879); Gilman v. McArdle, 99 N. Y. 451, 
2 N. E. 464 (1885). 

11 Cramer v. Hartford-Connecticut Trust Co., 147 Atl. 139 (Conn. 1929); 
Sands v. Old Colony Trust Co., 195 Mass. 575, 81 N. E. 3co (1907); Lyle v. Burke, 
40 Mich. 499 (1879); Gilman v. McArdle, 99 N. Y. 451, 2 N. E. 464 (1885); 
Spangler v. Vermillion, 80 W. Va. 75, 92 S. E. 449 (1917). 

12 Harrod v. McComas, 78 Kan. 407, 96 Pac. 484 (1908); Lovett v. Farnham, 
169 Mass. 1, 47 N. E. 246 (1897). 

13 4 Hare 67 (1844). 
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sons could compel the personal representatives of their father 
to pay the money. It was objected that the disposition was 
testamentary, but the court held that the father was irrevocably 
bound by his covenant during his lifetime and that the dis- 
position was not ambulatory; the covenantees became trustees 
of their rights under the covenant during the lifetime of the 
covenantor.** 

It is well settled that the reservation by the settlor of a power to 
revoke the trust does not of itself make the trust testamentary. It 
is also settled, as has been stated, that the reservation by the 
settlor of a life interest does not make the trust testamentary. 
Does the reservation of a life interest together with a power of 
revocation have any greater effect? If the owner of property 
transfers it to another upon trust to pay the income to the settlor 
for life and on his death to pay the principal to others, the settlor 
reserving also power to revoke the trust at any time as long as he 
lives, it is held that the trust is not testamentary.*® It is immate- 





14 A contract to devise or bequeath property is not testamentary and is valid 
although it is not attested as a will. 

15 Adams v. Hagerott, 34 F.(2d) 899 (C. C. A. 8th, 1929) (shares of stock) ; 
Nichols v. Emery, 109 Cal. 323, 41 Pac. 1089 (1895) (land) ; Cramer v. Hartford- 
Connecticut Trust Co., 147 Atl. 139 (Conn. 1929) (securities) ; Kelly v. Parker, 181 
Ill. 49, 54 N. E. 615 (1899) (land); Bear v. Millikin Trust Co., 168 N. E. 349 (Il. 
1929) (land and securities) ; Lewis v. Curnutt, 130 Iowa 423, 106 N. W. 914 (1906) 
(personal property); Keck v. McKinstry, 204 Iowa 487, 221 N. W. 851 (1928) 
(land) ; Brown v. Fidelity Trust Co., 126 Md. 175, 94 Atl. 523 (1915) (securities 
and cash); Stone v. Hackett, 12 Gray 227 (Mass. 1858) (shares of stock); Davis 
v. Ney, 125 Mass. 590 (1878) (savings bank deposit) ; Kelley v. Snow, 185 Mass. 
288, 70 N. E. 89 (1904) (furniture and bank deposits) ; Jones v. Old Colony Trust 
Co., 251 Mass. 309, 146 N. E. 716 (1925) (securities) ; Roche v. Brickley, 254 Mass. 
584, 150 N. E. 866 (1926) (savings bank deposit and bonds) ; Wilcox v. Hubbell, 197 
Mich. 21, 163 N. W. 497 (1917) (mortgages) ; National Newark & Essex Banking 
Co. v. Rosahl, 97 N. J. Eq. 74, 128 Atl. 586 (1925) (securities); Van Cott v. Pren- 
tice, 104 N. Y. 45, 10 N. E. 257 (1887) (securities) ; Von Hesse v. MacKaye, 136 
N. Y. 114, 32 N. E. 615 (1892) (bonds); Mersereau v. Bennet, 124 App. Div. 413. 
108 N. Y. Supp. 868 (1908) (land and personal property) ; Allen v. Hendrick, 104 
Ore. 202, 206 Pac. 733 (1922) (certificate of deposit) ; Lines v. Lines, 142 Pa. 149, 
21 Atl. 809 (1891) (stocks and bonds); Windolph v. Girard Trust Co., 245 Pa. 
349, 91 Atl. 634 (1914) (married woman’s separate personal estate); Talbot v. 
Talbot, 32 R. I. 72, 78 Atl. 535 (1911) (shares of stock). 

A trust is not testamentary although it can be revoked by the settlor with the 
consent of the trustee. Lee v. Belknap, 163 Ky. 418, 173 S. W. 1129 (1915); 
Wilcox v. Hubbell, 197 Mich. 21, 163 N. W. 497 (1917). 

Nor is the disposition testamentary where the settlor reserves a power of 
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rial whether the settlor reserves simply a power to revoke the 
whole trust at one time or whether he reserves also a power to re- 
voke the trust as to any part of the property from time to time.*® 
It is immaterial whether the power to revoke includes a power to 
revoke by will as well as a power to revoke by a transaction inter 
vivos."" It is immaterial whether the settlor reserves not only a 
power to revoke the trust but in addition a power to alter or 
modify its terms either by substituting other beneficiaries or other 
provisions as to the administration of the trust.* The power of 
modification adds nothing substantial to the power of revocation; 
if the settlor has power to revoke the trust, he has power also after 
revoking it to create a new trust. If he does in fact modify the 
trust, he is in substance creating, pro tanto at least, a new trust, 
and such new trust is as valid as the original one. 

The reservation of a power of revocation does not prevent 
the creation of a trust in the lifetime of the settlor, and the 
beneficiary at once acquires a future interest, although it is an 
interest subject to be divested by the exercise of the power. The 
death of the settlor is not a condition precedent to the vesting of 





revocation without reserving a life interest. President of Bowdoin College v. 
Merritt, 75 Fed. 480 (C. C. N. D. Cal. 1896) ; Sims v. Brown, 252 Mo. 58, 158 S. W. 
624 (1913). 

16 Bear v. Millikin Trust Co., 168 N. E. 349 (Ill. 1929) (land and securities) ; 
Kelley v. Snow, 185 Mass. 288, 70 N. E. 89 (1904) (furniture and bank deposits) ; 
Jones v. Old Colony Trust Co., 251 Mass. 309, 146 N. E. 716 (1925) (securities) ; 
Von Hesse v. MacKaye, 136 N. Y. 114, 32 N. E. 615 (1892) (bonds) ; Windolph v. 
Girard Trust Co., 245 Pa. 349, 91 Atl. 634 (1914) (married woman’s separate per- 
sonal estate). 

17 Bear v. Millikin Trust Co., 168 N. E. 349 (Ill. 1929) ; Keck v. McKinstry, 
204 Iowa 487, 221 N. W. 851 (1928). 

A power to revoke by notice to the trustee does not include a power to revoke 
by will. Kelley v. Snow, 185 Mass. 288, 70 N. E. 89 (1904). 

18 Bear v. Millikin Trust Co., 168 N. E. 349 (Ill. 1929) (land and securities) ; 
Keck v. McKinstry, 204 Iowa 487, 221 N. W. 851 (1928) (land); Stone v. Hackett, 
12 Gray 227 (Mass. 1858) (shares of stock); Kelley v. Snew, 185 Mass. 288, 70 
N. E. 89 (1904) (furniture aud ba..k deposits) ; Jones v. Old Colony Trust Co., 251 
Mass. 309, 146 N. E. 716 (1925) (securities); Roche v. Brickley, 254 Mass. 584, 
150 N. E. 866 (1926) (savings bank deposit and bonds) ; Lines v. Lines, 142 Pa. 149, 
21 Atl. 809 (1891) (stocks and bonds); Windolph v. Girard Trust Co., 245 Pa. 
349, 91 Atl. 634 (1914) (married woman’s separate personal estate); Talbot v. 
Talbot, 32 R. I. 72, 78 Atl. 535 (1911) (shares of stock). 

A power to revoke the trust does not necessarily include a power to modify its 
terms without revoking it. National Newark & Essex Banking Co. v. Rosahl, 97 
N. J. Eq. 74, 128 Atl. 586 (1925). 
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the interest in the beneficiary. The distinction between a dis- 
position to take effect only on the death of the donor and one to 
take effect immediately but subject to be revoked by the donor 
may seem to be formal rather than substantial, but it is an im- 
portant one, and one which has a determinative effect on other 
problems than those here under consideration.*® 
It is sometimes suggested that a trust created inter vivos is in- 
valid if it is made in lieu of a will. Such an objection is almost 
meaningless. Any trust which is to continue after the death of 
the settlor must be created either inter vivos or by will, and if 
either form of disposition is employed it is used in lieu of the 
other.”° It has been suggested in several cases that a disposition 
is testamentary if it is made for the purpose of evading the Statute 
of Wills.** Perhaps this means that although the trust is valid if 
the settlor does not have in mind the requirements of the Statute 
of Wills, yet it is invalid if he creates the trust for the purpose of 
avoiding some of the difficulties which would arise if he should 
dispose of the property by will, such as the expense and delay 
incident to probate. It would seem, however, that the disposition 
is not to be condemned merely because the settlor elected to dis- 
pose of his property in one way rather than in another. It is not 
against public policy to uphold a disposition not made by will 
although other dispositions not very different would be invalid 
unless so made. If the owner of property creates a trust inter 
ivos instead of creating a trust by will, his act cannot be con- 
demned as an evasion unless it is, as Mr. Justice Holmes once 
said, “ on the wrong side of the line indicated by the policy if not 
by the mere letter of the law.” * Probably all that is really meant 
is that the disposition must be what it purports to be, that it must 
be real and not colorable.** It has been held in a number of cases 





19 A legal or equitable interest, whether vested or contingent, may be held upon 
trust and may ordinarily be reached by creditors; a mere expectancy cannot be 
held upon trust and cannot be reached by creditors. 

20 Patterson v. McClenathan, 296 Ill. 475, 482, 129 N. E. 767, 770 (1921). 

21 Stone v. Hackett, 12 Gray 227 (Mass. 1858); Jones v. Old Colony Trust 
Co., 251 Mass. 309, 146 N. E. 716 (1925); National Newark & Essex Banking Co. 
v. Rosahl, 97 N. J. Eq. 74, 128 Atl. 586 (1925). In all of these cases, the trust was 
upheld on the ground that there was no intention to evade the Statute of Wills. 

22 Bullen v. Wisconsin, 240 U. S. 625, 631 (1916). 

23 Kelley v. Snow, 185 Mass. 288, 70 N. E. 89 (1904); Roche v. Brickley, 254 
Mass. 584, 150 N. E. 866 (1926). 
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that a revocable trust is not invalid as a testamentary disposition 
merely because the purpose of the settlor was to avoid the neces- 
sity of making a will.** Such a trust is not testamentary merely 
because it contains such provisions as to the disposition of the 
property as are ordinarily contained in wills. A provision for the 
payment at the settlor’s death of his debts and funeral expenses 
and for the erection of a monument does not make the trust 
testamentary.” 

It has sometimes been said that, if property is transferred upon 
trust and by the terms of the trust it is provided that upon the 
death of the settlor the trust shall terminate and the trustee shall 
convey the trust property to a designated person, the disposition is 
testamentary since although the trust was created in the lifetime of 
the settlor the trust terminates on his death and there is a direct 
gift to the designated person. It is true that the distinction be- 
tween dispositions which are testamentary and those which are not 
is often somewhat thin, but it surely should not be as thin as this. 
The intention of the settlor is exactly the same whether he pro- 
vides that upon his death the trustee should convey the property 
and that the trust should then terminate, or that the trust should 
terminate and the trustee then convey the property. His inten- 
tion clearly is that the conveyance and the termination of the trust 
should occur simultaneously, and it is quite accidental whether he 
happens to mention the one before the other.”° 

Suppose that the settlor reserves not merely a life interest and 
a power to revoke the trust in whole or in part and to modify the 
trust, but reserves also a power to control the trustee in the ad- 
ministration of the trust. In such a case, there is authority to 
the effect that the trust is in substance testamentary and is invalid 
unless declared in an instrument executed in accordance with the 
requirements of the Statute of Wills.” As has been stated, if the 

24 Nichols v. Emery, 109 Cal. 323, 41 Pac. 1089 (1895); Roche v. Brickley, 254 
Mass. 584, 150 N. E. 866 (1926); Windolph v. Girard Trust Co., 245 Pa. 349, 91 
Atl. 634 (1914). 

25 Cramer v. Hartford-Connecticut Trust Co., 147 Atl. 139 (Conn. 1929); 
Lewis v. Curnutt, 130 Iowa 423, 106 N. W. 914 (1906); Brown v. Fidelity Trust 
Co., 126 Md. 175, 94 Atl. 523 (1915). 

26 Cramer v. Hartford-Connecticut Trust Co., 147 Atl. 139 (Conn. 1929) ; Miles 


v. Miles, 78 Kan. 382, 96 Pac. 481 (1908); Wilcox v. Hubbell, 197 Mich. 21, 163 


N. W. 497 (1917). 
27 In the following cases, it was held that the trust was testamentary and in- 
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owner of property does not transfer the title but merely gives pos- 
session to another to hold it for him and to deal with it as he may 
direct, but if he should not otherwise direct to deliver it on his 
death to a third person, the person taking the property is not a 
trustee but merely an agent. This agency terminates on the death 
of the owner. No interest passes to the third person prior to the 
donor’s death. The result is not affected by the circumstance 
that the owner of the property vests the legal title in his agent. 
In such a case, the agent is a trustee, but he is also an agent of 
the settlor, since he acts for and in behalf of the settlor and sub- 





valid: Smith v. Ferguson, 90 Ind. 229 (1883) (notes, power to demand them back) ; 
McEvoy v. Boston Five Cents Sav. Bank, 201 Mass. 50, 87 N. E. 465 (1909) (bank 
deposit, to pay settlor on demand) ; Russell v. Webster, 213 Mass. 491, 100 N. E. 637 
(1913) (stock, to be redelivered on demand) ; Warsco v. Oshkosh Sav. & Trust Co., 
183 Wis. 156, 196 N. W. 829 (1924) (certificates of deposit, power to demand re- 
payment); Darling v. Mattoon State Bank, 189 Wis. 117, 207 N. W. 254 (1926) 
(certificate of deposit, to be under settlor’s control). 

In the following cases, however, in spite of the reservation of certain powers to 
control the administration of the trust, the trust was upheld: Adams v. Hagerott, 
34 F.(2d) 899 (C. C. A. 8th, 1929) (shares of stock, power to change investment) 
semble; Kelly v. Parker, 181 Ill. 49, 54 N. E. 615 (1899) (land, reservation of 
power to use, occupy, manage, control, improve, lease, mortgage, sell, and convey) ; 
Bear v. Millikin Trust Co., 168 N. E. 349 (Ill. 1929) (land and securities, power to 
vote stock, to approve mortgage investments, and to direct the trustee as to the 
division of the property) ; Keck v. McKinstry, 204 Iowa 487, 221 N. W. 851 (1928) 
(land, power to manage) ; Windolph v. Girard Trust Co., 245 Pa. 349, 91 Atl. 634 
(1914) (power to consent to investment in non-trust securities) ; Talbot v. Talbot, 
32 R. I. 72, 78 Atl. 535 (1911) (shares of stock, no sale without settlor’s consent) ; 
see Cramer v. Hartford-Connecticut Trust Co., 147 Atl. 139 (Conn. 1929); Mer- 
sereau v. Bennet, 124 App. Div. 413, 108 N. Y. Supp. 868 (1908). 

If the settlor does not reserve power to revoke the trust, the reservation of 
power to control the administration of the trust does not make the trust testamen- 
tary. See Reinecke v. Northern Trust Co., 278 U. S. 339 (1929). The power of 
control in such a case is not unrestricted but is limited by the purposes of the trust. 

In the following cases involving the question of liability to pay an inheritance 
tax, the validity of the trust was assumed, although the disposition was held to 
be subject to the tax: Matter of Bostwick, 160 N. Y. 489, 55 N. E. 208 (1899) 
(reservation of right to income and power to withdraw any portion of the trust 
property, to amend and revoke the trust, and to control the sale or other disposi- 
tion of the trust property by the trustee); Matter of Dana Co., 215 N. Y. 461, 109 
N. E. 557 (1915) (trust of shares of stock, settlor reserving right to income for 
life, the power to revoke the trust and to appoint a new trustee, and the power to 
direct how the trustee should vote thereon and to control the sale of the stock) ; 
Matter of Schmidlapp, 236 N. Y. 278, 140 N. E. 697 (1923) (settlor reserved right 
to income for a designated period and power to modify or revoke the trust and to 
control all investments). 
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ject to his control, which is of the essence of the relation of prin- 
cipal and agent.** The difference between an independent trus- 
tee and one who is also agent for the settlor is one of degree, but 
it is one which finds recognition in the decisions.” 

Of course, it is not to be expected that there should be an entire 
agreement in the cases as to just what measure of control is suffi- 
cient to make the disposition testamentary. If the transaction 
were one which would involve merely a bailment but for the fact 
that the legal title is technically vested in the person entrusted 
with possession, it is clear that the disposition is testamentary. 
Thus, if money or bonds payable to bearer are handed over by 
the owner to another person with instructions to hold them for 
the owner but if he should die without having made any other dis- 
position to deliver them to a third person, it is agreed that the 
disposition is testamentary although the legal title as well as pos- 
session is given to the holder. The question is more doubtful 
where there is a somewhat more formal transfer. . 

In Massachusetts, the line between trusts which are testamen- 
tary and those which are not is not very clearly drawn. In Mc- 
Evoy v. Boston Five Cents Savings Bank,*° a woman executed an 
instrument transferring her savings bank deposits in trust to pay 
her as much as she might demand at any time during her life, and 
upon her death to pay her funeral expenses and to pay the bal- 
ance to certain designated persons. She reserved power to re- 
voke the trust at any time. The court held that the disposition 
was testamentary, laying some stress upon the testimony of the 
trustee that she intended the trust in place of a will. The same 
court, however, in Jones v. Old Colony Trust Co.,* upheld a 





28 AceNCy RESTATEMENT (Am. L. Inst. 1926) § 2. 

29 Where a trust is created for the purpose of carrying on a business for bene- 
ficiaries whose interest is represented by transferable certificates, it is held that if 
the beneficiaries may control the trustees in the conduct of the business, the trustees 
are agents, and therefore the beneficiaries incur liabilities as partners. Magruder, 
The Position of Shareholders in Business Trusts (1923) 23 Cou. L. Rev. 423. In 
these cases, a much slighter power of control is held to make the trustees agents 
of the beneficiaries than in the cases where the question is whether the trust is 
testamentary or not. This is natural, for the policy against limited liability in 
carrying on business is much stronger than the policy against evasions of the 
requirements of the Statute of Wills. 

30 201 Mass. 50, 87 N. E. 465 (1909). 

81 251 Mass. 309, 146 N. E. 716 (1925). 
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trust where property was transferred to a trust company in trust 
to pay the income to the settlor for life and on his death to pay 
the principal to designated beneficiaries, although the settlor re- 
served power to alter or amend the trust and to require the trus- 
tee to pay over to him at one time or from time to time such 
portion or all of the principal as he might request. The court 
distinguished the McEvoy case on the ground that there “the 
nominal trustee had none of the ordinary powers of a trustee and 
was in substance and effect only an agent of the donor ”; whereas 
in the Jones case the usual powers of administration were con- 
ferred upon the trustee. In Roche v. Brickley,®* a woman by an 
instrument under seal transferred certain money and bonds in 
trust to pay her the income for life and on her death to distribute 
the property among designated beneficiaries, unless she should 
change the dispositions, which she expressly reserved power to do 
at any time upon notice to the trustee. It was held that the dis- 
position was not testamentary. 

In Illinois, the court goes very far in upholding trusts even 
where the settlor has reserved a large measure of control. Thus, 
in Kelly v. Parker,** the owner of land executed a deed conveying 
the land to trustees upon trust to allow him to use, occupy, man- 
age, control, improve, and lease the land in any manner and for 
any purposes he might desire, and to allow him to enjoy the rents 
and profits as if he were owner, with the further provision that he 
should have power during his life to mortgage, sell, and convey 
the land or any part of it and to dispose of the proceeds as he 
might dispose of the rents and profits. It was provided that upon 
his death the land was to be sold and the proceeds paid to speci- 
fied beneficiaries. The settlor reserved power to revoke the trust 
by an instrument in writing. It was held that the trust was not 
testamentary and was valid although not executed as a will. 

In Wisconsin, the court has been more strict. Thus, in Warsco 
v. Oshkosh Savings & Trust Co.,** the owner of a certificate of 
deposit executed an instrument transferring the certificate to a 
trust company in trust to pay the income to him for life and to 
pay from the income or principal to a third person such sums as 





82 254 Mass. 584, 150 N. E. 866 (1926). 
83 781 Ill. 49, 54 N. E. 615 (1899). 
84 183 Wis. 156, 196 N. W. 829 (1924). 
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he might direct, and upon his death after paying his funeral ex- 
penses to pay the remainder to the third person. It was further 
provided that on the settlor’s request the trustee should pay him 
any money derived from the certificate of deposit, that the trustee 
should have power to vary investments, and that the settlor might 
at any time appoint a new trustee. It was held that the trust was 
testamentary. The court said that the séttlor in substance re- 
served full control and dominion over the trust property and that 
the trustee was therefore merely his agent. It was admitted that 
the mere reservation of power to revoke the trust would not make 
it testamentary; but the court said that the power of the settlor 
to demand repayment was different from a power to revoke the 
trust, since in making such repayment the trustee would be carry- 
ing out the trust. This distinction would seem to be rather fine- 
spun.*° 

The Supreme Court of Ohio has recently expressed a strong 
feeling against the validity of such trusts. In Union Trust Co. 
v. Hawkins,*® a woman transferred certain securities to a trust 
company under a written agreement by which it was provided 
that the income should be paid to her during her life and that on 
her death the trust should terminate and the trust estate should 
be paid over to certain designated beneficiaries. By the terms 
of the agreement, she reserved the right to withdraw from time to 
time any part or all of the trust estate, and it was provided that 
she should have power to terminate the trust by written notice. 
It was further provided that the trustee should have absolute 
control of the trust estate except that no sale, investment or re- 
investment, or lease for a period longer than the term of the trust 
should be made without her written consent. It was also pro- 
vided that the trustee should not be under a duty to pay taxes 
upon the trust estate, but that such taxes should be paid by the 
settlor. The court first held in an unpublished opinion that the 
trust was testamentary and was invalid, partly because the agree- 
ment provided that the trust should terminate on the death of 





85 To the effect that it is immaterial whether the settlor reserves a power to re- 
voke the trust or power to require the trustee to transfer the trust property to him 
at his request, see Keck v. McKinstry, 204 Iowa 487, 221 N. W. 851 (1928); Davis 
v. Ney, 125 Mass. 590 (1878). 

86 167 N. E. 389 (Ohio 1929). 








534 HARVARD LAW REVIEW 


the settlor, partly because of the reservation by the settlor of 
power to control investments and of the provision with respect 
to the payment of taxes, in addition to the retention of the life 
interest in the settlor and the power of revocation. The court 
expressed a fear that if revocable trusts were upheld they would 
be employed as a substitute for wills, in order to avoid the juris- 
diction of the probate courts. Upon rehearing, however, the 
court upheld the trust, basing its decision upon a statute which 
provided that the creator of a trust might reserve power to amend 
or revoke it without invalidating the trust. The court still in- 
sisted, however, that apart from the statute the reservation of a 
power of revocation would make the trust testamentary. It 
seemed to consider that a revocable trust is something new in 
equity jurisprudence. In fact, it has long been common both in 
England and in the United States to reserve a power of revoca- 
tion; indeed, in some states it has been held that the absence of 
such power is presumptively due to a mistake.*’ It is true that in 
recent years it has become increasingly common to create trusts 
inter vivos with a reserved power of revocation, since the trust 
companies by extensive advertising have popularized such trusts 
and given them the familiar name of “living trusts.” No other 
court, however, has expressed the view that the mere reservation 
of a power of revocation invalidates the trust. 

If the disposition is made by an instrument which complies 
with the requirements of the Statute of Wills, the question arises 
whether it can be admitted to probate as a will. There seems to 
be no valid objection to this. If it cannot take effect as a disposi- 
tion inter vivos because it is intended to take effect on death and 
is therefore testamentary, it would seem that it should not also 
fail as a testamentary disposition merely because the grantor did 
not think of it as such, although he intended it to take effect on 
his death. Surely if the grantor clearly shows the disposition he 
intends to make of his property, if the instrument is executed 
with all necessary formalities, it would be an unnecessarily harsh 
result which would deprive it of all effect merely because the 
grantor did not realize the exact legal character of the disposition 
he wished to make. If the disposition is so far testamentary that 
it cannot be upheld as a disposition inter vivos, it is so far testa- 





87 Nichols v. Emery, 109 Cal. 323, 41 Pac. 1089 (1895). 
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mentary that, if properly executed and attested, it should be 
effective as a will.** 

In the cases heretofore considered, it has been assumed that 
the beneficiary is definitely ascertained at the time of the creation 
of the trust, although the settlor may have reserved power to re- 
voke or modify the trust. But suppose that the beneficiary is 
not ascertained until after the death of the settlor. Is the trust 
then valid? The answer must depend upon the method of ascer- 
taining the beneficiary. If the settlor transfers property upon 
trust for such person as he may designate in his will and he dies 
designating in his will a particular person as beneficiary of the 
trust, the disposition is testamentary; the designated beneficiary 
is entitled to the property if, but only if, the will is executed in 
accordance with the requirements of the Statute of Wills. 

Suppose, however, that the identity of the beneficiary is fixed 
only upon the settlor’s death but not by his duly executed will. 
In that case is the beneficiary entitled to the property? If the 
act or event by which the identity of the beneficiary is ascertained 
is an act which has significance apart from its effect upon the dis- 
position of the property, it would seem that the trust is valid. 
Thus, if the settlor transfers property upon trust to pay the in- 
come to the settlor during his lifetime and to distribute the prop- 
erty among persons in his employ at the time of his death, the 
trust is valid.*® On the other hand, if the act by which the benefi- 
ciary is ascertained is an act of the settlor which has significance 
only in disposing of the beneficial interest under the trust it would 
seem clear that the disposition is a testamentary one, and that the 
intended beneficiary is not entitled to the property unless the re- 
quirements of the Statute of Wills are complied with. Thus, if 
the settlor transfers property upon trust to pay the income to him- 
self for life and upon his death to pay the principal to such person 
as he may designate in a memorandum to be found among his 
papers on his death, and on his death an unattested memorandum 
is found directing the trustee to convey the trust property to a 





38 Jn re Estate of Bybee, 179 Iowa 1089, 160 N. W. goo (1917). See also 
Baxter v. Chapman, 147 Ga. 438, 94 S. E. 544 (1917) ; Heaston v. Krieg, 167 Ind. 
ror, 77 N. E. 805 (1906) ; Stewart v. Stewart, 177 Mass. 493, 59 N. E. 116 (1901). 
Of course, the instrument is ineffective as a will until it is admitted to probate. 
Darling v. Mattoon State Bank, 189 Wis. 117, 207 N. W. 254 (1926). 

89 Compare note 66, infra. 
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designated person, that person is not entitled to the property. 
The settlor is here making a testamentary disposition of the bene- 
ficial interest in the property; no interest is intended to vest in the 
beneficiary prior to the settlor’s death.“° 

A more difficult question arises where the identity of the bene- 
ficiary is fixed by a notice given by the settlor to the trustee. In 
a recent New Jersey case,** it appeared that the Standard Oil 
Company of New York inaugurated a stock purchase plan to en- 
able its employees to become shareholders. By the terms of the 
plan the company was to deduct part of the employee’s salary and 
to add contributions of its own. The money thus available was 
to be paid to trustees for the purpose of purchasing shares of the 
stock of the company, to be held by them upon trust for the em- 
ployee. It was provided that an employee might withdraw from 
the plan at any time, receiving the amount he had contributed. 
If he should retire he was entitled to the full amount of cash and 
stock standing to his credit. It was further provided that the em- 
ployee could not transfer his interest. The trust was to terminate 
at all events in the year 1928. In the case of his death while in 
the service of the company, the trust was to terminate and the 
full amount of cash and shares to his credit was to be delivered to 
such beneficiaries as he might have designated in writing filed 
with the company, or, in the absence of such designation, to his 
estate. A woman employed by the company died in 1927, being 
entitled to certain cash and shares under the plan. She had pre- 
viously designated her sister as beneficiary in a written instrument 
filed with the company. The beneficiary and the administratrix 
of the decedent both made claim to her interest. It was held that 
the administratrix was entitled, on the ground that the disposi- 
tion in favor of the beneficiary was a testamentary disposition and 





40 Cf. McGillivray v. First Nat. Bank, 56 N. D. 152, 217 N. W. 150 (1927). 
Compare note 68, infra. 

In VanCott v. Prentice, 104 N. Y. 45, 10 N. E. 257 (1887), it was held that 
where property was transferred upon trust for the settlor for life and upon his. 
death for beneficiaries named in a writing sealed up and delivered to the trustee at 
the time of the transfer with directions that it should not be opened until the set- 
tlor’s death, the trust was valid, although the settlor reserved power of revocation. 
It was held to be immaterial that neither the trustee nor the beneficiary knew of 
the contents of the writing until after the death of the settlor. 

41 In re Koss’ Estate, 146 Atl. 471 (N. J. Prerog. 1929). But cf. Siter v. Hall, 
220 Ky. 43, 294 S. W. 767 (1927). 
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invalid because the requirements of the Statute of Wills were not 
complied with. The court said that under the plan the employee 
was the sole beneficiary under the trust and that by designating 
a beneficiary to take in the event of her death she did not sur- 
render her power of control over her interest. 

It would seem, however, that the decision is open to serious ob- 
jections. This method of disposing of the beneficial interest is a 
convenient one and should not be condemned unless it really vio- 
lates the spirit, if not the letter, of the Statute of Wills. It might 
well be held that the person designated by the employee to take as 
beneficiary of the trust on her death, by such designation acquires 
an interest in the trust property, although the enjoyment of that 
interest is postponed until the death of the employee, and although 
the employee reserves power to divest the beneficiary of his in- 
terest by revoking the designation or by designating a different 
beneficiary. As has already been shown, the mere fact that a 
settlor reserves a life interest in the trust property, together with 
a power to revoke the trust or to modify it, does not make the dis- 
position testamentary.*” It is to be noticed that the beneficiary 
does not reserve power to control the trustee in the administration 
of the trust, and that the trust cannot be held to be testamentary 
on this ground. It would seem difficult to reconcile the decision 
with the settled doctrines with reference to insurance policies. 
The disposition was in substance no different from that employed 
in naming the beneficiary of a life insurance policy, where the 
insured reserves power by notice to the insurer to change bene- 
ficiaries. Such a disposition is never held invalid as a testa- 
mentary disposition. It is true that an insurance policy is a 
contract for the benefit of a third party rather than a trust. 
It would seem, however, that the Statute of Wills is equally 
applicable or inapplicable. The New Jersey court contented 
itself with the observation that the stock purchase plan was not 
an insurance contract. This is true, of course, but the reasons 
for upholding the one should be sufficient for upholding the 
other. 

Thus far it has been assumed that the settlor had power to dis- 
pose of the property by will. Suppose, however, that he has not 
this power. By statute in many states, if a married person dies, 





42 See note 18, supra. 
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the surviving spouse is entitled to a distributive share of the es- 
tate of the deceased spouse of which he or she cannot be deprived 
by the will of the decedent. The question has arisen in several 
cases whether the surviving spouse is entitled to a distributive 
share in property transferred by the decedent inter vivos upon 
trust for the decedent for life and on his death for a designated 
beneficiary. If the trust is irrevocable, it is settled that the sur- 
viving spouse is not entitled to a distributive share.** The same 
result has been reached, however, where the trust is revocable.* 
It would seem that even though such a disposition is not so far tes- 
tamentary as to be invalid under the Statute of Wills it might 
well be held to be so far testamentary as not to bar the surviving 
spouse; it might well be argued that it is against the policy of the 
statute to allow the decedent to have the practical advantages of 
entire ownership as long as he lives and yet to deprive the surviv- 
ing spouse of a distributive share.*° 

In several states, there are statutes which provide that the 
owner of property cannot devise or bequeath for charitable pur- 
poses more than a certain proportion of his property, or that he 
cannot devise or bequeath property for charitable purposes except 
by will executed more than a certain period prior to his death. 
It has been held that these statutes should be strictly construed 
and that they are applicable only to dispositions which are techni- 





43 Robertson v. Robertson, 147 Ala. 311, 40 So. 104 (1906) (bonds); Williams 
v. Evans, 154 Ill. 98, 39 N. E. 698 (1895) (land and securities); Patterson v. 
McClenathan, 296 Ill. 475, 129 N. E. 767 (1921) (land) ; Haulman v. Haulman, 
164 Iowa 471, 145 N. W. 930 (1914) (money) ; Smith v. Wold, 125 Minn. 190, 145 
N. W. 1067 (1914) (securities) ; Hall v. Hall, 109 Va. 117, 63 S. E. 420 (1909) (se- 
curities comprising bulk of settlor’s personal estate). 

44 Brown v. Fidelity Trust Co., 126 Md. 175, 94 Atl. 523 (1915) (securities 
and cash); Kelley v. Snow, 185 Mass. 288, 70 N. E. 89 (1904) (furniture and bank 
deposits) ; Roche v. Brickley, 254 Mass. 584, 150 N. E. 866 (1926) (savings bank 
deposit) ; Lines v. Lines, 142 Pa. 149, 21 Atl. 809 (1891) (stocks and bonds) ; Win- 
dolph v. Girard Trust Co., 245 Pa. 349, 91 Atl. 634 (1914) (married woman’s sepa- 
rate personal estate). 

The same result was reached in Dickerson’s Appeal, 115 Pa. 198, 8 Atl. 64 
(1886), where the settlor declared himself trustee of shares of stock, reserving a 
right to the dividends during his life and a power of revocation. 

45 In Epperson v. Mills, 19 Tex. 65 (1857), it was held that whether or not a 
disposition in which the grantor reserved a life interest was testamentary, it was 
invalid under a statute which prohibited parents leaving children from disposing by 
will of more than one-quarter of their property. 
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cally testamentary.*® Under such a holding, it is possible for the 
owner of property to create a trust for charitable purposes, re- 
serving a life interest and a power of revocation, although the 
trust property exceeds the proportion which he could give to 
charity by will, and although the trust is created shortly before 
his death. It may be suggested, however, that in view of the 
policy underlying these statutes, it might well be held that such a 
trust should fail, although a similar trust for other than charitable 
purposes would be valid.*’ 


2. Declaration of Trust 


The owner of property may create a trust not only by transfer- 
ring the property to another person as trustee, but also by de- 
claring himself trustee. Such a declaration of trust, although 
gratuitous, is valid. If the trust is irrevocable, it is not testa- 
mentary, although the settlor reserves a life interest for himself. 
Thus, if the owner of property declares himself trustee upon trust 
to pay the income to himself during his life and subject thereto 
upon trust for another person, the trust is not invalid, although 
the trust instrument is not executed in accordance with the re- 
quirements of the Statute of Wills.** Such a disposition is not 
testamentary since it is not ambulatory. 


46 President of Bowdoin College v. Merritt, 75 Fed. 480 (C. C. N. D. Cal. 1896). 
But cf. Worthington v. Redkey, 86 Ohio St. 128, 99 N. E. 211 (1912). 

47 A similar problem arises with reference to liability for inheritance taxes. 
Statutes imposing taxes are strictly construed, and, if a disposition is not one 
mentioned in the statute, no tax is payable. Under the earlier inheritance tax stat- 
utes, it was possible to avoid the tax by creating a trust inter vivos, although the 
settlor reserved a life interest and a power of revocation. Modern inheritance tax 
statutes, however, are generally so drawn that a tax is payable even though the 
disposition is not so far testamentary that it would be invalid for failure to com- 
ply with the requirements of the Statute of Wills. Thus, an inheritance tax may be 
imposed by statute upon a transfer made in contemplation of death, although the 
transferor reserves no interest in the property or power of revocation. So also, 
where a statute imposes a tax on transfers taking effect in possession or enjoyment 
at the death of the transferor, a tax is payable if the transferor reserves a life in- 
terest, although he does not reserve a power of revocation. So also, an inheritance 
tax may be imposed by statute upon a transfer upon trust, if the settlor reserves 
a power of revocation. There are numerous cases involving the interpretation of 
such statutes and their constitutionality, particularly in regard to their retroactive 
effect. 

48 McCaffrey v. North Adams Sav. Bank, 244 Mass. 396, 138 N. E. 393 (1923); 
Robb v. Washington and Jefferson College, 185 N. Y. 485, 78 N. E. 359 (1906). 
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Suppose, however, that the settlor reserves not only a benefi- 
cial life interest but also a power of revocation. It would seem 
that such a trust is not necessarily testamentary. The declaration 
of trust immediately creates an equitable interest in the benefi- 
ciary, although the enjoyment of the interest is postponed until 
the death of the settlor, and although the interest may be di- 
vested by the exercise of the power of revocation. The disposition 
is not essentially different from that which is made where the 
settlor transfers the property to another person as trustee. It is 
true that where the settlor declares himself trustee he controls 
the administration of the trust. As has been stated, if the settlor 
transfers property upon trust and reserves not only a power of 
revocation but also power to control the administration of the 
trust, the trust is testamentary.*® There is this difference, how- 
ever: the power of control which the settlor has as trustee is not 
an irresponsible power and can be exercised only in accordance 
with the terms of the trust.°° If indeed the settlor reserves power 
to deal with the trust property during his lifetime as he likes, the 
trust seems clearly testamentary.” Thus, if the owner of prop- 
erty declares himself trustee to dispose of the property in any way 
he chooses as long as he lives, and provides that, if he has not 
otherwise disposed of the property during his lifetime, it is to be 
held upon his death for a designated beneficiary, the trust is tes- 
tamentary and invalid unless the requirements of the Statute of 
Wills are complied with. 

The most common situation involving such a trust arises where 
a person deposits money in a savings bank in his own name as 
trustee for another person. The first question which arises is one 
of intention. The depositor’s intention may be to create an irrev- 
ocable trust to arise immediately. He may not intend to create 
a trust at all. He may intend to create a revocable trust. Evi- 
dence is admissible in all cases to show which was the intention 
of the depositor. The evidence may show that the depositor in- 





49 See note 27, supra. 

50 Dickerson’s Appeal, 115 Pa. 198, 8 Atl. 64 (1886). In Sturgis v. Citizens’ Nat. 
Bank, 152 Md. 654, 660, 137 Atl. 378, 380 (1927), the court explained that when it is 
said that a gift is not valid where the donor reserves a power of control or domin- 
ion, this does not refer to reservations of power to control as trustee. 

51 Warriner v. Rogers, L. R. 16 Eq. 340 (1873); Eschen v. Steers, 10 F.(2d) 
739 (C. C. A. 8th, 1926) ; Noble v. Learned, 153 Cal. 245, 94 Pac. 1047 (1908). 
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tended to create an irrevocable trust. Thus, if he notifies the 
beneficiary of the trust, and particularly if he delivers the bank- 
book to the beneficiary, or if he makes statements showing his in- 
tention to create an irrevocable trust, the trust will be irrevocable 
at the outset or become irrevocable during the lifetime of the de- 
positor.°’ If the trust is or becomes irrevocable, it is not a testa- 
mentary disposition and there is no difficulty on the score of the 
Statute of Wills. On the other hand, the evidence may show that 
the depositor did not intend to create a trust. Thus, it may ap- 
pear that the depositor made the deposit in his own name as trus- 
tee for another not for the purpose of creating a trust but for 
some private purpose of his own, such as to evade a statute or 
by-law of the bank limiting the amount of deposits permitted to 
individual depositors, or to keep secret the ownership of the de- 
posit.°* In such case, no trust arises and there is no question of 
testamentary disposition. The evidence may, however, show that 
the depositor intended to create a revocable trust.°* In the ab- 
sence of any evidence other than the form of the deposit, it is 
generally held that a revocable trust is intended.” 





52 Sayre v. Weil, 94 Ala. 466, 10 So. 546 (1891) ; Minor v. Rogers, 40 Conn. 512 
(1873); Gerrish v. New Bedford Inst., 128 Mass. 159 (1880) ; Alger v. North End 
Sav. Bank, 146 Mass. 418, 15 N. E. 916 (1888); Scrivens v. North Easton Sav. 
Bank, 166 Mass. 255, 44 N. E. 251 (1896) ; McCaffrey v. North Adams Sav. Bank, 
244 Mass. 396, 138 N. E. 393 (1923); Gobeille v. Allison, 30 R. I. 525, 76 Atl. 354 
(1910). See also Miller v. Clark, 40 Fed. 15 (C. C. D. Conn. 1889) ; Milholland v. 
Whalen, 89 Md. 212, 43 Atl. 43 (1899). 

53 Brabrook v. Boston Five Cents Sav. Bank, 104 Mass. 228 (1870); Parkman 
v. Suffolk Sav. Bank, 151 Mass. 218, 24 N. E. 43 (1890); Cleveland v. Hampden 
Sav. Bank, 182 Mass. 110, 65 N. E. 27 (1902); Frank v. Heimann, 302 Mo. 334, 
258 S. W. 1000 (1924) - (checking account) ; Peoples Sav. Bank v. Webb, 21 R. I. 
218, 42 Atl. 874 (1899). See also Walso v. Latterner, 140 Minn. 455, 168 N. W. 
353 (1918), 143 Minn. 364, 173 N. W. 711 (1919); Merigan v. McGonigle, 205 Pa. 
321, 54 Atl. 994 (1903); cf. Schauberger v. Tafel, 202 Ky. 9, 258 S. W. 953 (1924) 
(shares of building and loan association). 

54 In the following cases, it was held on the evidence that a trust was intended, 
but it was not clear whether the trust was revocable or irrevocable. Bath Sav. 
Inst. v. Hathorn, 88 Me. 122, 33 Atl. 836 (1895); Jones v. Luplow, 13 Ohio 
App. 428 (1920); Ray v. Simons, 11 R. I. 266 (1875); Atkinson, Petitioner, 16 
R. I. 413, 16 Atl. 712 (1889); cf. Sturgis v. Citizens’ Nat. Bank, 152 Md. 654, 137 
Atl. 378 (1927). 

In Smith v. Speer, 34 N. J. Eq. 336 (1881), it did not appear whether the tes- 
tator intended not to create a trust or to create a revocable trust. 

55 Nicklas v. Parker, 69 N. J. Eq. 743, 61 Atl. 267 (1905), 71 N. J. Eq. 777, 71 
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If the intended trust is and remains revocable throughout the 
lifetime of the depositor, the question arises whether it is a testa- 
mentary trust and invalid under the Statute of Wills. In New 
York, where such trusts have become very common, they have 
been upheld. In the leading case of Matter of Totten,” the 
court thus stated the law as to savings bank deposits: 


“‘ A deposit by one person of his own money, in his own name as trus- 
tee for another, standing alone, does not establish an irrevocable trust 
during the lifetime of the depositor. It is a tentative trust merely, rev- 
ocable at will, until the depositor dies or completes the gift in his life- 
time by some unequivocal act or declaration, such as delivery of the 
pass book or notice to the beneficiary. In case the depositor dies before 
the beneficiary without revocation, or some decisive act or declaration 
of disaffirmance, the presumption arises that an absolute trust was cre- 
ated as to the balance on hand at the death of the depositor.” °’ 


The New York courts in dealing with savings bank trusts some- 
times speak as though no trust arises until the death of the de- 
positor. If this is so, the trust would seem clearly testamentary, 
since the depositor’s death is a condition precedent to the creation 





Atl. 1135 (1906) ; Fiocchi v. Smith, 97 Atl. 283 (N. J. Ch. 1916) ; Matter of Totten, 
179 N. Y. 112, 71 N. E. 748 (1904). 

The Minnesota court probably takes the same view. Walso v. Latterner, 140 
Minn. 455, 168 N. W. 353 (1918), 143 Minn. 364, 173 N. W. 711 (1919). 

In Maine, it has been held that presumptively an irrevocable trust is created. 
Cazallis v. Ingraham, 119 Me. 240, 110 Atl. 359 (1920). 

There are a number of cases in which it was held that a trust was created, but 
it was not clear whether the trust was revocable or irrevocable. Gaffney’s Estate, 
146 Pa. 49, 23 Atl. 163 (1892) ; Connecticut River Sav. Bank v. Albee, 64 Vt. 571, 25 
Atl. 487 (1872). 

In Massachusetts, it has been held that, even though there is other evidence of 
an intention by the depositor to create a trust, no trust arises unless the depositor 
communicates his intention to the beneficiary. Clark v. Clark, 108 Mass. 522 
(1871); Jewett v. Shattuck, 124 Mass. 590 (1878) ; Parkman v. Suffolk Sav. Bank, 
151 Mass. 218, 24 N. E. 43 (1890). See also Bailey v. New Bedford Inst., 192 
Mass. 564, 78 N. E. 648 (1906); Boynton v. Gale, 194 Mass. 320, 80 N. E. 448 
(1907). 

56 179 N. Y. 112, 71 N. E. 748 (1904). 

57 Ibid. at 125-26, 71 N. E. at 752. 

The depositor may revoke the trust by drawing out the funds before he has 
done anything to make the trust irrevocable. Tierney v. Fitzpatrick, 122 App. Div. 
623, 107 N. Y. Supp. 527 (1907), rev’d on a point of evidence, 195 N. Y. 433, 88 
N. E. 750 (1909). Or by showing an intention to revoke. Rush v. South Brook- 
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of the trust. Apparently what is meant, however, is that a trust 
is created at the time of the deposit but that the trust is revocable 
in whole or in part by the depositor; the trust is subject to a con- 
dition subsequent of revocation rather than to a condition prece- 
dent of the death of the depositor. Even so, in view of the extent 
of the control of the depositor over the deposit, the trust in sub- 
stance appears to be testamentary. It is clear that a similar trust 
of property other than savings bank deposits would be invalid. 
In view, however, of the convenience of this method of disposing 
of comparatively small sums of money without the necessity of 
resorting to probate proceedings, there seems to be no sufficiently 
strong policy to invalidate these trusts. Not only is the amount 
involved usually comparatively small,”* but it is easy to identify, 
and there is no great danger of fraudulent claims resulting from 
the absence of an attested instrument. The New York doctrine 





lyn Sav. Inst., 65 Misc. 66, 119 N. Y. Supp. 726 (1909), aff'd, 134 App. Div. 981, 
119 N. Y. Supp. 726 (1909). Or by disposing of the funds by will. Thomas v. 
Newburgh Sav. Bank, 73 Misc. 308, 130 N. Y. Supp. 810 (1911), aff'd, 147 App. 
Div. 937 (1911); Moran v. Ferchland, 113 Misc. 1, 184 N. Y. Supp. 428 (1920). 
See also Matter of Beagan, 112 Misc. 292, 183 N. Y. Supp. 941 (1920) (disposition 
by depositor of all of his property by will, the funds on deposit being his only 
property) ; cf. Marshall v. Franklin Soc., 131 Misc. 611, 228 N. Y. Supp. 270 (1928), 
aff'd, 224 App. Div. 834, 231 N. Y. Supp. 812 (1928). The trust is also terminated 
if the beneficiary predeceases the depositor. Matter of Bulwinkle, 107 App. Div. 
331, 95 N. Y. Supp. 176 (1905); Matter of United States Trust Co., 117 App. Div. 
178, 102 N. Y. Supp. 271 (1907), aff'd, 189 N. Y. 500, 81 N. E. 1177 (1907); Matter 
of Duffy, 127 App. Div. 74, 111 N. Y. Supp. 77 (1908). The trust becomes irrevo- 
cable if the depositor delivers the bank book to the beneficiary. Matter of Davis, 
119 App. Div. 35, 103 N. Y. Supp. 946 (1907); Stockert v. Dry Dock Sav. Inst., 
155 App. Div. 123, 139 N. Y. Supp. 986 (1913). Delivery of the book, however, 
only presumptively creates an irrevocable trust. Hemmerich v. Union Dime Sav. 
Inst., 205 N. Y. 366, 98 N. E. 499 (1912). This presumption may be rebutted by 
showing that the delivery was only for safe-keeping. Matthews v. Brooklyn Sav. 
Bank, 208 N. Y. 508, 102 N. E. 520 (1913). The same presumption is raised by 
communication of the trust to the beneficiary, although the book is not delivered. 
Matter of Pierce, 132 App. Div. 465, 116 N. Y. Supp. 816 (1909). See Note 
(1928) 37 YALE L. J. 1133. 

58 Although the amount which can be deposited in a single account in a sav- 
ings bank is small, it is possible of course to make many deposits in different banks 
and thus to dispose of a large amount of money. Normally, however, a trust of 
this sort in fact involves small amounts and the danger of employing such a device 
to dispose of large amounts is inconsiderable. Such dispositions are generally sub- 
ject to inheritance taxes and there is no great temptation to depositors to abuse the 
privilege of disposing of money in this way. 
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has been approved in Minnesota.” In some states, however, the 
courts have held that such savings bank trusts, if revocable, are 
invalid. 

A majority of states, including New York, have adopted a stat- 
ute which provides that whenever a deposit is made in a savings 
bank by one person in trust for another, and no further notice of 
the trust is given to the bank, the bank may pay the deposit to the 
beneficiary on the death of the trustee." The language of these 
statutes is permissive and not mandatory; although they protect 
the bank in paying the beneficiary, they do not determine the 
existence or validity of the trust.° 


Trusts CREATED BY WILL 


A trust cannot be validly created by a will unless the identity of 
the beneficiaries and of the trust property and the purposes of the 
trust can be ascertained either from the will itself, from an instru- 
ment properly incorporated by reference in the will, or from facts 
which have significance apart from their effect upon the disposi- 
tion of the property devised or bequeathed by the will.® 





59 Walso v. Latterner, 140 Minn. 455, 168 N. W. 353 (1918), 143 Minn. 364, 
173 N. W. 711 (1919). 

It would seem that the same result would be reached in Maryland. Littig v. 
Mt. Calvary Church, ror Md. 494, 61 Atl. 635 (1905). See also Sturgis v. Citi- 
zens’ Nat. Bank, 152 Md. 654, 137 Atl. 378 (1927). 

60 Nicklas v. Parker, 69 N. J. Eq. 743, 61 Atl. 267 (1905), aff'd, 71 N. J. Eq. 
777, 71 Atl. 1135 (1907). In Fiocchi v. Smith, 97 Atl. 283 (N. J. Ch. 1916), a 
tentative trust of a deposit in a New York savings bank was upheld on the ground 
that the law of New York was applicable, although the depositor was domiciled in 
New Jersey. The question of the validity of a tentative trust is left undetermined 
in Estate of Seiler, 176 Cal. 771, 170 Pac. 1138 (1917). 

In the following cases, it was held that no trust was created because on the evi- 
dence it appeared that the depositor intended to retain control over the deposit 
during his lifetime. Springvale Nat. Bank v. Ward, 122 Me. 227, 119 Atl. 529 
(1923) ; Nutt v.. Morse, 142 Mass. 1, 6 N. E. 763 (1886); Bailey v. New Bedford 
Inst., 192 Mass. 564, 78 N. E. 648 (1906); Coolidge v. Knight, 194 Mass. 546, 80 
N. E. 620 (1907) ; Bartlett v. Remington, 59 N. H. 364 (1879). 

61 See 2 Paton, DicEst (1926) § 18714. 

62 Alger v. North End Sav. Bank, 146 Mass. 418, 15 N. E. 916 (1888). In 
Henderson’s Estate, 198 N. Y. Supp. 799, 800 (Surr. 1923), it is said that “the 
principle laid down in Matter of Totten was later made a part of the Banking 
Law.” See Walso v. Latterner, 140 Minn. 455, 168 N. W. 35 (1918) (bank rule 
similar to statute). 

63 Tt is not necessary that the identity of the trustee should be ascertained in 
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Suppose that a person creates a trust of certain property inter 
vivos and later dies leaving a will by which he devises and be- 
queaths other property to be held by the same trustees upon the 
same trusts. Is the testamentary trust valid? There is no diffi- 
culty if the testator in his will sets forth the terms of the trust in 
full.** Suppose, however, that the trust is not spelled out in the 
will but that there is merely a reference to the inter vivos trust. 
Is the testamentary trust then valid? 

If the original trust was created by a written instrument and 
the settlor in his will bequeaths other property to the same trus- 
tees “upon the trusts declared in a certain deed of trust ” bear- 
ing a certain date executed by the settlor, there are two possible 
grounds for upholding the testamentary trust, although the terms 
of the trust are not set forth in the will. In the first place, the 
deed of trust may be held to be incorporated in the will by refer- 
ence. In the second place, it may be held that the terms of the 
trust are ascertainable from facts having significance apart from 
their effect upon the disposition of the property devised or be- 
queathed in the will. 

If by the deed a valid trust was created prior to the execution 
of the will and the settlor reserved no power to revoke or modify 
the trust, it seems clear that, on one or both of the two grounds 
suggested, the testamentary trust can be upheld. In states in 
which incorporation by reference is permitted, it is necessary 
that the instrument referred to should be in existence at the time 
of the execution of the will and should be expressly referred to in 
the will as an existing document. Such a reference as the one 
mentioned would seem clearly to fulfill the requirements of in- 
corporation by reference, and in states in which such incorpora- 
tion is permitted the testamentary trust can be upheld upon this 
ground.” 

Even in states in which the doctrine of incorporation by refer- 
ence is rejected, however, it is possible to uphold the testamentary 
trust upon the ground that the terms of the trust are ascertainable 





any of these ways. Even though no trustee is named by the testator, the trust will 
not fail. 

64 The only question which might arise would relate not to the validity of the 
trust created inter vivos or of the testamentary trust, but to the power of the 
trustees to administer them as a single trust. 

65 Roop, Writs (2d ed. 1926) §§ 249-51. 
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from facts having independent significance. There are numerous 
cases to the effect that a testamentary disposition of property is 
valid if the persons in whose favor it is made and the property 
which is the subject matter of the disposition are ascertainable 
from such facts. Thus, a bequest to the children or the heirs or 
next of kin of a named person is valid; so also is a disposition in 
favor of persons who are in the employ of the testator or of an- 
other at the time of his death, or dispositions in favor of such 
persons or institutions as may care for the testator during his last 
illness. So, too, the property given may be ascertained by ex- 
trinsic facts; thus, a bequest of money in banks, shares of stock 
owned by the testator, or furniture in a designated room or house, 
is valid. The courts have upheld legacies to children where the 
amount is to be diminished by advancements made by the testator 
to the children during his lifetime. In all these cases, a resort to 
extrinsic evidence is permissible. 

On the other hand, it is not permissible to resort to unattested 
instruments not incorporated in the will and which have no signifi- 
cance apart from their effect upon the disposition of the property 
devised or bequeathed by the will. Thus, in the leading case of 
Olliffe v. Wells,” a testatrix bequeathed the residue of her estate 
to a person “ to distribute the same in such manner as in his dis- 
cretion shall appear best calculated to carry out wishes which I 
have expressed to him or may express to him.” It appeared that 
the testatrix had in fact orally expressed to the legatee her inten- 
tion that the property should be distributed for certain charitable 
purposes, which intention she had expressed both prior to, at the 
time of, and subsequently to the execution of the will. It was 
held that the intended trust failed. There are many cases to the 
same effect.®* 





66 See Roop, Writs §§ 438, 517; Note (1029) 42 Harv. L. Rev. 813; Evans, 
Incorporation by Reference, Intergration, and Non-Testamentary Act (1925) 25 
Cor. L. Rev. 879, 891. 

87 130 Mass. 221 (1881). 

68 See Scott, Conveyances Upon Trusts Not Properly Declared (1924) 37 Harv. 
L. REv. 653, 683, n.86. 

In England and in some states, however, it has been held that a constructive 
trust for the intended beneficiary arises if the purposes of the trust were communi- 
cated to the intended trustee and were assented to by him prior to the execution 
of the will. For a criticism of these cases, see ibid. at 682. 
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If a testator creates a trust inter vivos and dies leaving a will 
whereby he devises and bequeaths other property upon the same 
trusts, it would seem that the testamentary trust is valid. The 
creation of the original trust is an act having independent signifi- 
cance apart from its effect on the property devised or bequeathed 
in the will. In England, there are numerous cases in which 
after creating a trust inter vivos the settlor has by will left prop- 
erty upon the same trust, merely making reference to the prior 
disposition. In many of these cases, there is no reference to 
a particular instrument, and the doctrine of incorporation by 
reference is inapplicable. Such trusts have uniformly been 
upheld.*° 

Is it material that the inter vivos trust was revocable by the 
settlor? The Court of Errors and Appeals of New Jersey has 
held that it is not. In Swetland v. Swetland,” a testator be- 
queathed property to his son as trustee “ under the trust agree- 
ment heretofore mentioned and created by me under date of July 
14, 1917, for the purposes herein [therein?] provided.” By the 
trust agreement, the testator had transferred a large number of 
shares of stock upon trust for his wife and children, reserving 
power at any time during his life to terminate the trust. On a 
bill brought by the executors of the will for instructions, they 
contended that the trust was valid either upon the theory of in- 
corporation by reference or upon the theory that the trust agree- 
ment might be referred to for the purpose of ascertaining the 
persons to whom and the proportions in which the estate was to 
be distributed. The court said that it was doubtful whether the 
doctrine of incorporation by reference prevails in New Jersey but 
that the trust was valid, since the trust agreement, not being tes- 
tamentary, might be referred to, to ascertain the terms of the 
testamentary trust. 

It is submitted that this decision is sound. The trust created 
inter vivos was a valid trust existing in fact and independently of 
the testamentary disposition. In reference to the bequest, the 
court said: 





69 Berchtoldt v. Hertford, 7 Beav. 172 (1844); Ford v. Ruxton, 1 Coll. 403 
(1844) ; In re Palmer, 3 H. & N. 26 (1858) ; In re Finch & Chew’s Contract, [1903] 
2 Ch. 486; In re Beaumont, [1913] 1 Ch. 325; Im re Powell, [1918] 1 Ch. 407. 

70 140 Atl. 279 (N. J. 1928). 
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“ By it the testator merely added additional property to a trust fund 
established by him years before the execution of his will under a valid, 
active trust, and to which he had from time to time during his lifetime 
added securities. The trust to which this bequest is added is not the- 
oretical, nebulous, intangible, or incapable of identification, but exists 
in fact, and the trustee legatee is as distinct and definite an entity as 
would have been an individual or corporation legatee.” ”* 


In Atwood v. Rhode Island Hospital Trust Co.,"* however, a 
similar testamentary trust failed. In that case a testator left 
property to a trust company “to be held, managed and disposed 
of as a part of the principal of the estate and property held by it 
in trust for my life and the lives of others in the same manner as 
though the proceeds of such sales had been deposited by me as a 
part of said trust estate and property.” On the same day on 
which he executed the will but prior to its execution, the testa- 
tor signed a trust deed conveying property of more than two 
million dollars in value to the trust company upon certain 
trusts. He reserved power to revoke the trusts and to 
change or modify them in any respect. A suit in equity was 
brought in the federal district court in Rhode Island to have 
the residuary clause of the will declared void. The district 
court held that the provision was valid, but the decree was re- 
versed by the circuit court of appeals, one judge dissenting. It 
was admitted that there was no room for the application of the 
doctrine of incorporation by reference. The only question was, 
as the dissenting judge said, ‘‘ whether an extraneous fact referred 
to in a will, having pertinency in itself apart from any effect it 
may have upon some testamentary disposition of the testator, and 
which may depend upon the future act of the testator for its ex- 
istence, can be shown by parol without contravening the provi- 
sions of the statute of wills ”’; ** and whether the existence of the 





71 bid. 

72 275 Fed. 513 (C. C. A. 1st, 1921), certiorari denied, 257 U. S. 661 (1922). 
The deed of trust which was executed with the formalities necessary for a will was 
subsequently admitted to probate, and the trust created by the will was there- 
after upheld. Merrill v. Boal, 47 R. I. 274, 132 Atl. 721 (1926); Merrill v. Atwood, 
48 R. I. 72, 135 Atl. 402 (1926); Atwood v. Rhode Island Hospital Trust Co., 
34 F.(2d) 18 (C. C. A. ist, 1929) ; see Note (1930) 43 Harv. L. REv. 462. 

73 275 Fed. at 528. 
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inter vivos trust was such a fact. The case, it will be noticed, 
differs from the New Jersey case in that the testator here reserved 
not merely a power of revocation but also a power to modify the 
trust. He did in fact subsequently alter the trust in one or two 
minor matters not affecting the testamentary trust. 

It is submitted that the existence of the inter vivos trust is a 
fact of such significance apart from its effect upon the disposition 
of the property bequeathed by the will that it may be referred to 
for the purpose of determining the terms of the intended testa- 
mentary trust. It is true that the settlor, by modifying the inter 
vivos trust, might modify the testamentary trust after the execu- 
tion of the will. In many cases, however, it has been held that 
the mere fact that an extrinsic fact is subject to the control of the 
testator after the execution of the will does not prevent resort to 
it to determine the testamentary disposition. In cases where be- 
quests are made to persons in the employ of the testator at his 
death, it is possible for him at any time to discharge employees 
and to employ other persons, although the effect is to modify the 
testamentary dispositions. The test is not whether the facts are 
subject to the control of the testator but whether they are facts 
which have significance apart from the disposition of the property 
bequeathed. 

If the inter vivos trust were of a nominal sum and were created 
simply for the purpose of avoiding the necessity of spelling out 
the trust in the will, it would seem that resort could not be had to 
the inter vivos trust to determine the character of the testamen- 
tary trust. It is a question whether in substance and not merely 
in form the fact has independent significance. 

A somewhat similar situation arises where a testator directs 
that property bequeathed by him shall be disposed of in accord- 
ance with the directions of a third person. In such a case, the doc- 
trine of incorporation by reference may be applicable. Thus, in 
Bemis v. Fletcher,"* a woman bequeathed her property to her hus- 
band but provided that if he should not survive her the property 
should go to the trustees under his will to be disposed of upon 
the same trusts as those there provided for. The husband had 
previously executed a will creating certain trusts. He prede- 
ceased the wife. It was held that the trust of the wife’s estate 





74 251 Mass. 178, 146 N. E. 277 (1925). 
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was valid. The court construed the provision in her will as re- 
ferring to the will which her husband had already executed 
and not to any will which he might thereafter execute, and 
held that this will was incorporated by reference in the wife’s 
will.” , 

Suppose, however, that the testator makes no reference to a 
particular will already executed and incorporated by reference in 
the testator’s will, but leaves his property upon trust for such per- 
sons as a third person may designate in his will. If the third 
person survives the testator, there is no difficulty. This is the 
ordinary situation where property is devised or bequeathed upon 
trust for such persons as another may designate; it is in other 
words the creation in another of a power to appoint by will. It is 
immaterial whether the donee of the power executes his will after 
the death of the donor, or prior to his death,”* or even prior to the 
creation of the power.” 

If, however, the testator similarly leaves his property upon 
trust for such person as a third person may designate in his will 
and the third person predeceases the testator, leaving a will mak- 
ing such a designation, it is held that the persons so designated 
are not entitled to the property. The reason is that although the 
testator by his will attempted to confer a power of appointment 
upon the third person, the power of appointment lapsed because 
the intended donee of the power predeceased the testator. Thus 
in Curley v. Lynch," the testator bequeathed a part of the residue 
of his property upon trust for his wife for life and upon her death 
as she should by will devise and bequeath it. The wife died three 
days before the testator, leaving a will by which she devised and 
bequeathed all her property to her nieces and nephews. Her will 
was executed a few days before the execution of the testator’s will. 
It was held that the property did not pass to the wife’s nephews 





75 Nightingale v. Phillips, 29 R. I. 175, 72 Atl. 220 (1908). See also Stevens v. 
Powys, 1 DeG. & J. 24 (1857) ; Dexter v. Harvard College, 176 Mass. 192, 57 N. E. 
371 (1900) ; Boehmer v. Silvestone, 95 Ore. 154, 186 Pac. 26 (1919); Clark v. Den- 
nison, 283 Pa. 285, 129 Atl. 94 (1925), where the reference was to a will of a de- 
ceased person, which had been already probated. 

76 Stone v. Forbes, 189 Mass. 163, 75 N. E. 141 (1905) ; Thorndyke v. Reynolds, 
22 Gratt. 21 (Va. 1872). 

77 Title Guarantee & Trust Co. v. Ebaugh, 184 N. Y. Supp. 351 (1920). 

78 206 Mass. 289, 92 N. E. 429 (1910). 
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and nieces. Since the wife died before the testator her power of 
appointment never became effective.’° 

Suppose, however, that a testator, leaving his property upon 
trust for such person as a third person may designate in his will, 
expressly provides that the trust is to arise even though the third 
person should predecease the testator. It has been held in such 
a case that the trust is valid although the third person dies before 
the testator. In Matter of Piffard,*° a testator executed a will giv- 
ing his daughter one-fifth of all his property. By a codicil he di- 
rected that his daughter should have power by will to dispose of 
her share and directed his executors to pay the share to the execu- 
tors or trustees named by his daughter in her will if she should 
predecease him, but if she should survive him then to pay the 
share to the daughter. The daughter predeceased the testator, 
leaving a will. It was held that the daughter’s share passed in 
accordance with her will.** The court said 


“ Her will, therefore, is referred to, not as transferring property by an 
appointment, but to define and make certain the persons to whom and 
the proportions in which the one-fifth should pass by the father’s will in 
case of the death of the daughter in his lifetime. What she would have 
done by her will but could not, that he did for her by his own will.” *? 


In Matter of Fowles,** a testator bequeathed the residue of his 
estate to trustees upon trust to pay the income to his wife during 
her life and upon her death to pay a certain part of the principal 
pursuant to the provisions of such will as she might leave, and 
conferring upon her power to dispose thereof by will. He further 
provided that, if he and his wife should die under such circum- 
stances as to render it impossible to determine which prede- 
ceased the other, it should be deemed that he predeceased her and 
that his will should be construed on that basis. At the same 
time, the wife made a will reciting the power of appointment and 
undertaking to exercise it. They died in a common disaster. It 





79 Jones v. Scuthall, 32 Beav. 31 (1862); French v. Heywood, 214 Mass. 582, 
102 N. E. 271 (1913). 

80 11 N. Y. 410, 18 N. E. 718 (1888). 

81 The same result was reached in Condit v. De Hart, 62 N. J. L. 78, 40 Atl. 776 
(1898). Contra: Sharpe v. M’Call, [1903] 1 Ir. 179. 

82 r11 N. Y. at 415, 18 N. E. at 719. 

83 222 N. Y. 222, 118 N. E. 611 (1918). 
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was held that the property passed in accordance with the will of 
the wife. 

Although this case was decided by a bare majority of the court, 
and although it has met with some criticism,** the result reached 
seems to be in accordance with good sense. The reason why a 
testamentary disposition must be evidenced by an instrument exe- 
cuted with proper formalities is, as Judge Cardozo said, because 
of the danger of foisting upon a testator a document which fails 
to declare his purpose. Where, however, the testator’s intention 
is declared in an instrument properly executed as a will in which 
he disposes of the property in accordance with the terms of an- 
other instrument also properly executed as a will, the evil which 
is intended to be obviated by the requirements of the Statute of 
Wills is obviated; and this is true although the wills are those of 
different persons. Although in New York the doctrine of incor- 
poration by reference is rejected, it was held that it should not be 
altogether rejected; indeed, it was permitted in this case although 
the instrument which was incorporated was one which was not 
necessarily in existence at the time of the execution of the will.*° 

Suppose, however, that a testator leaves his property upon trust 
for such person as a third person may designate in some way other 
than by will. If the testator dies first, the third person may desig- 
nate the beneficiary since he is the donee of a valid power of ap- 
pointment, and he may appoint in the manner authorized by the 
testator. If, however, the person who is authorized by the testa- 
tor’s will to designate the beneficiary should predecease the tes- 
tator, it is submitted that any appointment made by him would be 
ineffective. The testator has in substance provided that the proup- 





84 (1918) 27 Yate L. J. 673; Note (1918) 3 Cornetr L. Q. 320. See also 
Notes (1917) 17 Cor. L. REv. 570; (1918) 16 Micu. L. REv. 432. 

85 Tt has been suggested that Matter of Fowles can be supported on the ground 
that the will of the wife of the testator was an extraneous act having independent 
significance. Evans, Incorporation by Reference, Integration and Non-Testamen- 
tary Act (1925) 25 Cox. L. Rev. 879, 899. It would seem, however, that since the 
testator did not provide that his property should be disposed of as his wife should 
dispose of her property but that it should be disposed of as she should appoint, the 
decision cannot be upheld on this ground. The decision can be supported, however, 
on the ground that incorporation by reference of the will of another is permitted 
even though incorporation by reference of other instruments is not permitted and 
even though the will referred to was not necessarily in existence at the time of the 
execution of the testator’s will. 
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erty should be disposed of in accordance with the directions of a 
third person, and these directions are not incorporated in the tes- 
tator’s will nor in any will. The testator is making a testamen- 
tary disposition of property in a manner not evidenced by an in- 
strument properly executed as a will. Such a disposition is in 
violation of the Statute of Wills. It is immaterial whether the 
third person directs the disposition of the property before the 
execution of the will or subsequently but prior to the testator’s 
death. In either event, the disposition of the property is not de- 
termined by an instrument properly executed in accordance with 
the Statute of Wills. Such a disposition is as clearly opposed to 
the policy of the Statute of Wills as is a disposition which is de- 
pendent upon directions of the testator himself which are not in- 
serted or incorporated in his will. 

A different situation arises, however, where the beneficiaries, 
although not designated in the will, can be ascertained by facts 
which have significance apart from their effect upon the disposi- 
tion of the property devised or bequeathed. Thus, if a testator 
bequeaths an heirloom to the person who shall own Blackacre on 
the death of the testator, it is believed that the disposition is valid 
although the identity of the beneficiary depends upon the dispo- 
sition which the owner of Blackacre may make thereof. The 
disposition of Blackacre is an act which has significance apart 
from its effect upon the disposition of the heirloom. It would 
seem that if a testator devises or bequeaths property in accord- 
ance with the disposition which another should make of his own 
property, the devise or bequest is valid since the disposition by the 
other of his own property is an act which has significance apart 
from its effect upon the disposition by the testator of his property. 
Similarly, a testamentary disposition of property to a trustee to 
be held upon the same trusts as those created inter vivos by a 
third person, should be upheld.** 


Austin Wakeman Scott. 
Harvarp Law SCHOOL 





86 Jn re Beaumont, [1913] 1 Ch. 325. 
For assistance in preparing this article, I am indebted to Solomon Fishman of 
the New York Bar and Maynard J. Toll of the editorial board of this Review. 
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N Massachusetts, the declarations of deceased persons are 

admissible by exception to the hearsay rule, if made in good 
faith before the action was begun.’ In Tennessee and Virginia, 
the party producing a witness may introduce evidence of the wit- 
ness’ good character for veracity without prior attack thereon.’ 
In New York, a physician is not permitted to disclose information 
acquired while attending a patient.* In sofhe states, a witness 
may be impeached by proof of self-contradictory statements, 
without first asking the witness whether he had made the state- 
ments.* In federal courts sitting in these states, how far are such 
variations from generally accepted rules applicable? Does it 
matter that some are statutory and others judge-made? Does it 
matter that a given case arises on the criminal rather than the civil 
side, at common law rather than in admiralty? In arguing the 
point of evidence to the particular federal court, where is counsel 
to turn for binding authority —to his state decisions, to the 
United States Reports, or to the “ weight of authority ”? 

The struggle in our federal system between uniformity and 
conformity gave us Swift v. Tyson,° and along with it a series of 
enduring perplexities in the law of evidence. The victims of the 
conflict are those innocent bystanders, the trial lawyer with a 
casual federal practice and his client. How are the very practical 
problems of the kind just suggested to be dealt with? Counsel 
may scan the statutes and the reports with no result other than 
amazement ‘that a national Congress and national courts could 




































* Mr. Charles E. Hammett, Jr. of the present third-year class, Harvard Law 
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article. 

1 Mass. Gen. Laws (1921) c. 233, $65; American Ry. Exp. Co. v. Rowe, 14 
F.(2d) 269 (C. C. A. 1st, 1926). 

2 Louisville & N. R. R. v. McClish, 115 Fed. 268 (C. C. A. 6th, 1902) ; Franklin 
Sugar Refining Co. v. Luray Supply Co., 6 F.(2d) 218 (C. C. A. 4th, 1925). 

8 Connecticut Life Ins. Co. v. Union Trust Co., 112 U. S. 250 (1884). 

4 American Agricultural Chem. Co. v. Hogan, 213 Fed. 416 (C. C. A. 1st, 1914). 
5 16 Pet. 1 (U. S. 1842). 
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have functioned for a century and a half without answering these 
questions. This paper seeks to collate the material on the subject 
with a view to giving the most definite answer now available. 
Several acts of Congress expressly require conformity to state 
law in fields more or less restricted.® So far as the law of evidence 
is concerned, these statutes have all been limited to civil cases, 
either in terms or by judicial construction.’ Criminal cases, un- 
affected by this legislation, will therefore be first considered. 


CRIMINAL CASES 


The question whether the federal courts should follow state 
rules of evidence was a neat one. Changes of sovereignty, even 
creation of new sovereignties, were familiar to the courts; and 
there was an understandable body of authorities as to the extent 
to which the laws of the new sovereign superseded those of the 
old. But in the stock cases of the past all authority of the old 
sovereign had ceased when the authority of the new became effec- 
tive. Concurrence of federal and state sovereignties gave rise to 
new difficulties; and these were aggravated by the concurrence of 
federal and state judicial power in broad classes of cases. Nice 
problems of the nature of federal sovereignty and judicial power 
lurked behind the apparently insignificant issue whether the fed- 
eral court in Virginia should apply a strange quirk of the state law 
of evidence. The question would have appealed to Marshall’s 
imagination. But Marshall was dead when it arose. 

In United States v. Reid,* the Supreme Court in 1851 was 
required to decide whether in a trial in Virginia a person jointly 
indicted with the defendant, but separately tried, was a competent 





6 Rey. Stat. §$ 721, 858, 914 (1878), 28 U. S. C. §§ 725, 631, 724 (1926). 

7 Rev. Stat. § 721 (1878), 28 U. S. C. § 725 (1926), and its predecessors, pre- 
scribe that state laws shall be rules of decision in “ trials at common law.” These 
words were construed to exclude criminal proceedings in United States v. Reid, 12 
How. 361 (U. S. 1851) —“a singular and indefensible construction,” 1 W1cMmorE, 
Evwence (2d ed. 1923) § 6, but unquestioned law. Section 858, 28 U.S. C. § 631 
(1926), in its present form is expressly limited to civil cases, and was construed 
to be so limited in an earlier and less explicit form. Logan v. United States, 144 
U. S. 263, 302, 303 (1892) ; United States v. Hall, 53 Fed. 352, 353 (W. D. Pa. 1892). 
Section 914, 28 U. S. C. § 724 (1926) (the Conformity Act), is in terms limited to 
civil cases. 

8 12 How. 361 (U.S. 1851). 
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witness on the defendant’s behalf. A Virginia statute of 1849 
expressly made such a person competent; this statute was disre- 
garded, on the ground that section 34 of the Judiciary Act of 
1789 (later Revised Statutes, section 721),° requiring conformity 
to state laws in “ trials at common law ” did not apply to criminal 
cases, and that therefore state legislation subsequent to 1789 was 
inapplicable. But some law of evidence had to be found. The 
Court thumbed over the Judiciary Act of 1789. It discovered that 
in section 29 Congress had fixed the method of summoning and 
selecting jurors as the method then (in 1789) in force in the re- 
spective states. 


“ As the courts of the United States were in these respects to be 
governed by the laws of the several states, it would seem necessarily to 
follow that the same principles were to prevail throughout the trial.” ?° 


Therefore the Court declared, “by necessary implication,” that 
for all time: 


“the law by which . . . the admissibility of testimony * in criminal 
cases must be determined, is the law of the state, as it was when the 
courts of the United States were established by the Judiciary Act of 
1789. . . . The only known rule upon the subject which can be sup- 
posed to have been in the minds of the men who framed these acts of 
Congress, was that which was then in force in the respective States.” ** 


The Court assumed that under the Virginia law of 1789 the prof- 
ferred witness was incompetent, and therefore approved his 
rejection. 

The reasoning of the opinion based on the provisions in section 
29 of the Judiciary Act as to the selection of jurors was not strong 
at best. Moreover, it seems heretofore to have gone unnoticed 
that the section upon which the Court based its reasoning had 
been repealed ten years before the opinion was written. Section 





9 Now 28 U.S. C. § 725 (1926). 10 12 How. at 366. 

11 Jt will be observed that the leading criminal cases in the Supreme Court have 
all dealt with the competency of witnesses. But the same principles apply to other 
questions of evidence. Withaup v. United States, 127 Fed. 530 (C. C. A. 8th, 
1903). The prominence of questions of competency is due to the fact that in this 
field the divergence is greatest between common law precedents and modern 
legislation. 

12 32 How. at 363, 365. 
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29, requiring the federal courts to follow the state rules of 1789 
as to selection of jurors, had bee.. once modified and finally super- 
seded in 1840 by a statute imposing upon the federal courts the 
state rules from time to time in force.** Fairly applied to this new 
statute, the Court’s reasoning would have brought complete con- 
formity to state law. 

But from the point of view of 1851 (if we can exclude fore- 
sight from judicial qualifications) the Reid case undoubtedly 
reached a desirable result. Newfangled state legislation was 
just beginning to tinker with the disqualifications of interested 
witnesses, long regarded as necessary safeguards against perjury. 
No one could tell how these truly revolutionary innovations would 
work out. Besides, the federal criminal law was uniform through- 
out the country. Why should it not be uniformly administered? 
The common law of evidence in the several states in 1789 was 
substantially the same. Such diversity as may have existed 
would be practically undiscoverable due to the scarcity of re- 
ported decisions of prior date; and in the absence of indication to 
the contrary the common law of evidence in any particular state 
would be assumed to be the Engl'sh common law.** Plainly, the 
desired uniformity would result from application of the rules of 
1789. How could the Court foresee that within a few decades 
many of these rules would be regarded as medieval technicalities? 

The subject next received attention in 1891 in Logan v. United 
States.° There had been a trial in Texas in which two witnesses, 
previously convicted of felony in North Carclina and Texas 
respectively, were allowed to testify on behalf of the government 
over the defendant’s objection. The Court proceeded to apply 
the rule of United States v. Reid to a federal court sitting in a 
state admitted to the Union after 1789. It held that the law of 
evidence of the state as of the date of its admission was binding 
upon the federal court. Therefore a statute, passed by the state 





13 Act of July 20, 1840, 5 Stat. 394. There had been a previous amendment 
referring the federal courts to state jury practice as of 1800. Act of May 13, 1800, 
2 Stat. 82. Conformity to state law from time to time in force is still the rule. 
28 U.S. C. § 411 (1926). The opinion of the court, incidentally, mis-cited § 29 as 
§ 20. 12 How. at 361, 365. 

14 Withaup v. United States, 127 Fed. 530, 534 (C. C. A. 8th, 1903); Knoell v. 
United States, 239 Fed. 16, 22 (C. C. A. 3d, 1917). 

15 144 U.S. 263, 298 (1892). 





558 HARVARD LAW REVIEW 


legislature after its admission, rendering these witnesses incom- 
petent, was inapplicable; but the Court was obliged to follow a 
statute enacted by the Republic of Texas in 1836 ** applying to 
questions of evidence “ the common law of England, as now prac- 
ticed and understood.” *’ Examining the common law of Eng- 
land, the Court ruled that both witnesses were competent — the 
one convicted in North Carolina because the disqualification of 
convicted felons did not apply to convictions in another jurisdic- 
tion; the one convicted in Texas because he had been pardoned, 
a circumstance which removed the common law disqualification. 

In Benson v. United States,’* the same judges who eight months 
previously had decided the Logan case held, in a case arising in 
the District of Kansas, that one who was jointly indicted with the 
defendant, but tried separately, had been properly received as a 
witness for the prosecution. What law should be applied? The 
brief for the government cited the Kansas criminal code. Of 
course, this could have no application, and the Court ignored it on 
the authority of the holding in United States v. Reid that state 
statutes were of no force in the federal criminal courts. A Kansas 
territorial statute ** had, however, as in the Logan case, expressly 
adopted the common law of England. This statute plainly was 
binding under the Logan decision, but in neither of the briefs nor 
the opinion was it mentioned. The Court proceeded to examine 
the common law authorities, without statement of why these au- 
thorities were being relied upon, and concluded that, on the whole, 
the better common law view favored the competency, for the gov- 
ernment, of such a witness as had been excluded in the Reid case, 
when offered for the defendant.” Had nothing more been said, 
no difficulty would have arisen from the opinion. But the Court 
went on to justify its result “in the light of general authority and 
sound reason.” ** It stated that the trend of legislation, federal 
and state, and of judicial opinion, had for fifty years been in the 
direction of abolishing the common law disqualifications of wit- 





16 The original constitution of a newly admitted state must be followed as well 
as territorial statutes. Ding v. United States, 247 Fed. 12 (C. C. A. oth, 1918). 

17 y Repusiic or Texas Laws (1838) 156. 

18 146 U. S. 325, 333 (1892). 

19 Kan. Terr. Stat. 1855, c. 96, § 1. 

20 y WicmorE, EviwENcE (2d ed. 1923) § 580. 

21 146 U.S. at 335. 
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nesses, and that with this background it had less difficulty in 
finding the witness competent. 

Differences of opinion within the Supreme Court later arose ”* 
as to whether the Benson case had altered the rule of the Reid and 
Logan cases that the federal criminal courts were bound to apply 
the law of the state as of 1789 or the date of the state’s admission 
to the Union. It is submitted that no such alteration occurred. 
In all three cases state statutes were ignored; in all three the gen- 
eral weight of common law authority was examined and applied, 
either because it had been expressly adopted by territorial statute, 
or because it was assumed that in the absence of evidence to the 
contrary the law of the particular state at the decisive time was in 
accordance with common law precedents. The only differences 
between the cases were two. In United States v. Reid, the Court 
expressly stated that the common law of the state in which the 
lower court sat was applicable; while, in the Benson case, no such 
statement was made, although the same judges had expressly 
reaffirmed the language of the Reid case eight months earlier. 
And in the Benson case, in the face of conflicting common law 
authorities, the Court fortified its conclusion by recent legislative 
developments and judicial pronouncements. United States v. 
Reid was clearly followed in Logan v. United States and was not 
overruled in the Benson case; and to say, as was said by Mr. 
Justice Clarke in Rosen v. United States,”* twenty-six years later, 
that its authority was shaken, seems an overstatement. 

Plainly, however, the Court was viewing the Reid case with 
alarm. Between 1851 and 1892 the point of view had changed. 
Upstart innovations of the ’50s had become established doctrine 
of the ’90s. The common law of 1789 which formerly seemed so 
attractive was now in many respects an antiquarian curiosity. 

The language of the Benson opinion mystified the lower federal 
courts for twenty-five years. Most of them continued to apply 
the Logan and Reid cases.** And, indeed, in another case arising 





22 See Rosen v. United States, 245 U. S. 467, 473 (1918). 

23 245 U.S. 467, 470 (1918). 

24 Withaup v. United States, 127 Fed. 530 (C. C. A. 8th, 1903); Maxey v. 
United States, 207 Fed. 327 (C. C. A. 8th, 1913); United States v. Gwynee, 209 
Fed. 993 (E. D. Pa. 1914); Brown v. United States, 233 Fed. 353 (C. C. A. 6th, 
1916) ; Knoell v. United States, 239 Fed. 16, 22 (C. C. A. 3d, 1917) ; Ding v. United 
States, 247 Fed. 12 (C. C. A. oth, 1918). 
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in Texas, the Supreme Court reaffirmed the Logan case without 
mention of Benson v. United States.2> Some of the lower courts, 
on the other hand, considered that the general common law was 
applicable, tempered by a policy toward the removal of the dis- 
qualification of witnesses.”* And some frankly did not know.” 

In Rosen v. United States, the Court in 1918 had before it a 
conviction in the Eastern District of New York. The government 
used as a witness over the defendant’s objection one Broder who 
had previously been convicted of forgery in the New York state 
courts. It was assumed that by the New York law of 1789 
Broder would not have been a competent witness. The Court, 
nevertheless, affirmed the judgment of conviction. The difficulty 
of respectfully paraphrasing Mr. Justice Clarke’s opinion justifies 
substantial quotation: 


“ While the decision in United States v. Reid has not been specifically 
overruled, its authority must be regarded as seriously shaken by the 
decisions in Logan v. United States, and in Benson v. United States. 

“The Benson Case differed from the Reid Case only in that in the 
former the witness whose competency was objected to was called by 
the Government while in the latter he was called by the defendant. The 
testimony of the witness was admitted in the one case but it was rejected 
in the other, and both judgments were affirmed by this court — however 
forty years had intervened between the two trials. In the Benson Case, 
decided in 1892, this court, after determining that the Reid Case was 
not decisive of it, proceeded to examine the question then before it ‘ in 
the light of general authority and sound reason,’ and after pointing out 
the great change in the preceding fifty years in the disposition of courts 
to hear witnesses rather than to exclude them, a change which was 





25 Hendrix v. United States, 219 U. S. 79 (1911). 

26 Lang v. United States, 133 Fed. 201 (C. C. A. 7th, 1904) ; United States v. 
Sims, 161 Fed. 1008 (N. D. Ala. 1907). 

27 In Rosen v. United States, 237 Fed. 810 (C. C. A. 2d, 1916), Judge Coxe, 
writing the majority opinion, leaned on the language of the Benson case; Judge 
Ward, dissenting, insisted upon the holding of the Reid case; and Judge Hough con- 
curred in the result reached by Judge Coxe. In McCoy v. United States, 247 Fed. 
861 (C. C. A. 5th, 1918), two of the judges reached a conclusion following closely 
United States v. Reid; the third judge discovered in United States v. Reid a spirit 
of uniformity among federal courts, and finally concurred in the result on the basis 
of Rosen v. United States, 245 U. S. 467 (1918), the advance sheets of which had 
just come to his attention. 

28 245 U.S. 467 (1918). 
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‘ wrought partially by legislation and partially by judicial construction,’ 
and how ‘the merely technical barriers which excluded witnesses from 
the stand had been removed,’ proceeded to dispose of the case quite 
without reference to the common-law practice,?® which it was claimed 
should rule it. 

“ Accepting as we do the authority of the later, the Benson Case, 
rather than that of the earlier decision, we shall dispose of the first ques- 
tion in this case, ‘ in the light of general authority and sound reason.’ 

“Tn the almost twenty years which have elapsed since the decision of 
the Benson Case, the disposition of courts and of legislative bodies to 
remove disabilities from witnesses has continued, as that decision shows 
it had been going forward before, under dominance of the conviction of 
our time that the truth is more likely to be arrived at by hearing the 
testimony of all persons of competent understanding who may seem to 
have knowledge of the facts involved in a case, leaving the credit and 
weight of such testimony to be determined by the jury or by the court, 
rather than by rejecting witnesses as incompetent, with the result that 
this principle has come to be widely, almost universally, accepted in 
this country and in Great Britain. 

“ Since the decision in the Benson Case we have significant evidence 
of the trend of congressional opinion upon this subject in the removal 
of the disability of witnesses convicted of perjury, Rev. Stats., § 5392, 
by the enactment of the Federal Criminal Code in 1909 with this provi- 
sion omitted and § 5392 repealed. This is significant, because the dis- 
ability to testify, of persons convicted of perjury, survived in some 
jurisdictions much longer than many of the other common-law disabili- 
ties, for the reason that the offense concerns directly the giving of testi- 
mony in a court of justice, and conviction of it was accepted as showing 
a greater disregard for the truth than it was thought should be implied 
from a conviction of other crime. 

“ Satisfied as we are that the legislation and the very great weight of 
judicial authority which have developed in support of this modern rule, 
especially as applied to the competency of witnesses convicted of crime, 
proceed upon sound principle, we conclude that the dead hand of the 





29 It is difficult to believe that the learned Justice read the Benson case at- 
tentively. To support its contention, the Court in that case cited HAwxKins, PLEAS 
OF THE Crown (1716-21) bk. 2, c. 46, § 90; 1 Hate, PLEAS oF THE CROWN (1682) 
305; 2 STARKIE, Eviwence (1824) 11; Roscor, CrRrmINAL Evmence (oth ed. 1878) 
130, 140; 2 RussELL, Crowes (1819) 957; WHARTON, CRIMINAL EvipeNce (8th ed. 
1880) § 439; Queen v. Payne, [1872] L. R. 1 C. C. 349; Winsor v. Queen, [1866] 
L. R. 1 Q. B. 390; Jones v. State, 1 Ga. 610 (1846) ; and quoted at length an analysis 
of the common law authorities by Peters, C. J., in State v. Barrows, 76 Me. 401 
(1884). 
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common-law rule of 1789 should no longer be applied to such cases as 
we have here. . . .” *° 


Justices Van Devanter ye McReynolds dissented ** on the 
authority of United States v. Reid. 

Apart from grammatical and rhetorical lapses, the substance of 
the majority opinion invites criticism. (1) It has already been 
pointed out that Logan v. United States reaffirmed and in no sense 
shook the authority of the Reid case.** And it is submitted that 
the dissenting judges were justified in their statement that the 
holding of Benson v. United States is consistent with the Reid 
case, even though the Court fortified its conclusions from the more 
modern authorities. (2) Mr. Justice Clarke purported to rely 
upon “ the very great weight of judicial authority.” No case was 
cited in the opinion or on the briefs of either counsel in which a 
court without express legislative authority abolished the common 
law disqualification of convicted felons. And independent inves- 
tigation has failed to reveal such a case. The Rosen case must, 
therefore, rest upon the principle that state legislation, whose 
tendency perhaps has been followed in federal legislation not 
directly applicable to the case in hand, creates a weight of author- 
ity which the federal courts may and must follow. That such a 
holding is revolutionary need hardly be suggested. (3) The case 
could have been disposed of by an affirmance without any such 
reasoning. Broder, the witness, had been convicted of forgery in 
the New York state courts and had pleaded guilty to the same 
crime in the federal court, sentence not having been imposed at 
the time of trial. As to the plea of guilty in the federal court, the 
common law has always been that nothing short of final judgment 
of conviction effects a disqualification.** As to the state court 
conviction, the common law seems equally settled that the dis- 
qualification applies only to persons convicted in the jurisdiction 





80 245 U.S. at 471-72. 31 [bid. at 473. 

82 See p. 559, supra. Mr. Justice Clarke apparently observed that the Logan 
case relied upon the common law, but failed to notice that the reason for such reli- 
ance was that the common law had been expressly adopted by a statute of the Re- 
public of Texas. The same error was made in Cohen v. United States, 214 Fed. 23, 
27 (C. C. A. oth, 1914), and the language of this case seems to have been copied 
almost verbatim in Parker v. United States, 3 F.(2d) 903, 904 (C. C. A. oth, 1925). 

33 Brown v. United States, 233 Fed. 353, 354 (C. C. A. 6th, 1916). 
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of the forum; ** and this doctrine had been, prior to the decision 
in the Rosen case, applied in a well documented and convincing 
opinion in such a way as to admit as a witness in a federal court a 
person convicted of felony in the state in which the court was 
sitting.*° 

As a choice of evils, however, the Rosen case can be easily justi- 
fied. The Reid case had anchored the federal criminal courts to 
antiquity. By 1918, this impediment to otherwise universal 
progress had become insupportable. Congress showed no sign of 
being helpful, so the Court resorted to self-help. Prior to the 
Rosen case, the law had had a high degree of certainty and pre- 
dictability; but, in the trite phrase, it was the certainty of in- 
justice. After the decision, there impended the uncertainties of 
a sweeping revision of the law of federal criminal evidence. 
Which of the new rules had received that breadth of sanction 
which would bring them under the Rosen case? How far was 
congressional concurrence in the general trend a necessary aid? 
A considerable period of recasting of the law seemed to have 
dawned. In Greer v. United States,** Mr. Justice Holmes con- 
firmed this impression: 


“It is argued that the court was bound by the rules of evidence as 
they stood in 1789. That those rules would not be conclusive is suffi- 
ciently shown by Rosen v. United States.” ** 


But this idea was short lived. In Jin Fuey Moy v. United 
States,°* the Court considered a judgment of conviction rendered 
in the Western District of Pennsylvania. Several errors were 
assigned, among which was the exclusion of the defendant’s wife 





84 Logan v. United States, 144 U. S. 263, 303 (1892). 

85 Brown v. United States, 233 Fed. 353 (C. C. A. 6th, 1916). This holding 
seems quite in line with the decisions of the Supreme Court holding that in a federal 
court no privilege exists for testimony which will subject the witness to conviction 
for crime in the courts of the state in which the court is sitting. Hale v. Henkel, 
201 U. S. 43, 68, 69 (1906). See also (1917) 30 Harv. L. Rev. 529. 

86 245 U.S. 559 (1918). 

87 Jbid. at 561. The Rosen case was followed in Hurwitz v. United States, 299 
Fed. 449 (C. C. A. 8th, 1924). In Holmes v. United States, 269 Fed. 96 (C. C. A. 
sth, 1920), the rationale of the Reid and Logan cases was restated without reference 
to the Rosen decision. 

88 254 U. S. 189 (1920). 
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as a witness on his behalf for the purpose of contradicting a gov- 
ernment witness. Mr. Justice Pitney, in affirming the judgment, 
dealt with this matter as follows: 


“ But a single point remains— hardly requiring mention (sic) — the 
refusal to permit defendant’s wife to testify in his behalf. It is con- 
ceded that she was not a competent witness for all purposes, a wife’s 
evidence not having been admissible at the time of the first Judiciary 
Act, and the relaxation of the rule in this regard by § 858, Rev. Stats., 
being confined to civil actions. Logan v. United States; Hendrix v. 
United States. But, it is said, the general rule does not apply to exclude 
the wife’s evidence in the present case because she was offered not ‘ in 
behalf of her husband,’ that is, not to prove his innocence, but simply 
to contradict the testimony of particular witnesses for the Government 
who had testified to certain matters as having transpired in her presence. 
The distinction is without substance.” *° 


The weaknesses of this case as a judicial precedent are obvious. 
The defendant’s brief indicated that little importance was attached 
to the exclusion of the wife’s testimony. In neither brief was the 
Rosen case cited. And the improvident concession of counsel that 
the Court was still bound by the rules of evidence of 1789 fur- 
nished a ready opportunity to pass over the objection. The fact 
remains, however, that a result was reached which, if Rosen v. 
United States were to be followed, was unjustified.*° 

The last word to date from Washington on this subject appears 
in Olmstead v. United States.*‘ The defendant had been con- 
victed on evidence obtained by federal agents through the tapping 
of telephone wires. The Chief Justice wrote the opinion. He 
ruled that wire tapping did not constitute a search or seizure 
within the Fourth Amendment, and therefore considered the mat- 
ter as a problem of evidence apart from constitutional questions. 
With regard to what law was applicable, the opinion said: 


“While a Territory, the English common law prevailed in Washing- 
ton and thus continued after her admission in 1889. The rules of evi- 
dence in criminal cases in courts of the United States sitting there, 





39 254 U.S. at 195. 

40 The abolishment by statute of the disqualificetion of a wife to testify for 
her husband was substantially universal in the United States at the time of this 
decision. 1 WicMorRE, EvipeNce (2d ed. 1923) §§ 488, 602, 608. 

41 277 U.S. 438, 466 (1928). 
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consequently are those of the common law. United States v. Reid; 
Logan v. United States; Rosen v. United States; Withaup v. United 
States; Robinson v. United States. 

“The common law rule is that the admissibility of evidence is not 
affected by the illegality of the means by which it was obtained.” *? 


It is clear that on the point of evidence this is a reversion to the 
reasoning of the Reid and Logan cases. The Rosen case is placed 
in uncongenial company. All four other cases cited by the Chief 
Justice declare the state law as of 1789 or admission to the Union 
to be binding. The inference is strong that the Rosen case is con- 
sidered by the Court as drowned in a sea of contrary authority. 

Where are we now? An attempt to reconcile a line of authori- 
ties in which some later cases have been decided without reference 
to or apparent thought of earlier ones is probably futile mental 
gymnastics. It may be suggested, however, that the law of the 
respective states as of 1789 (United States v. Reid) or the date 
of admission of the state (Logan v. United States) is applicable 
in the federal criminal courts, except so far as state legislation or 
judicial decisions have established a weight of authority in favor 
of a more modern view (Rosen v. United States). Jin Fuey 
Moy v. United States can only be explained as an oversight with 
regard to a minor point in the case, or as an acceptance by the 
Court of an improvident concession of counsel. 

With good reason the lower federal courts confess their per- 
plexity.** Faced with the patent inconsistency of the Rosen and 
Jin Fuey Moy cases, most of them take the easiest path by ruling 
that the latter decision establishes a uniform federal rule that the 
wife of a criminal defendant is not competent in his behalf,** and 





42 Ibid. at 466-67. 

43 This seems to be the thought of the court in Neal v. United States, 1 F.(2d) 
637 (C. C. A. 8th, 1924), and Rend'eman v. United States, 18 F.(2d) 27 (C. C. A. 
oth, 1927). 

44 Fay v. United States, 22 F.(2d) 740 (C. C. A. 9th, 1927); Marsh v. United 
States, 29 F.(2d) 172, 173 (C. C. A. 2d, 1928). 

45 Lowe v. United States, 282 Fed. 597, 599 (C. C. A. oth, 1922) ; Crashowitz v. 
United States, 282 Fed. 599 (C. C. A. 4th, 1922) ; Fasulo v. United States, 7 F.(2d) 
961 (C. C. A. oth, 1925); Liberato v. United States, 13 F.(2d) 564, 566 (C. C. A. 
oth, 1926) ; Barton v. United States, 25 F.(2d) 967 (C. C. A. 4th, 1928); Fisher v. 
United States, 32 F.(2d) 602, 604 (C. C. A. 4th, 1929). Contra: Rendleman v. 
United States, 18 F.f2d) 27 (C. C. A. oth, 1927). 
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that the former establishes a uniform federal rule admitting con- 
victed felons.*® These courts habitually fail to refer to the law of 
the state in which the court was sitting in 1789 or at the time 
of the admission of the state into the Union. So far as these cases 
exclude the wife as a witness in states which prior to admission 
had. passed statutes qualifying the wife as a witness, an erroneous 
result seems to have been reached.*’ At least one court seems to 
think that the Reid and Logan cases are still in full force.** And 
some apply their view of the general weight of common law au- 
thority without reference to any particular state.” An examina- 
tion of cases cited in the footnotes to this paragraph will indicate 
that at least one circuit court of appeals has assumed three in- 
consistent positions on this matter in the course of ten years. 


Crvit CASES 


The Statutes 


In criminal cases, with no direct. expression of congressional 
intent, the courts found the going rough. It remains to be seen 
whether legislation improved the situation in civil cases. The 
statutes chiefly bearing upon the problem are two. 

Section 34 of the Judiciary Act of 1789 (most commonly 
cited as Revised Statutes, section 721)°° has remained substan- 
tially unchanged since its original enactment, and reads as follows: 





46 McCormick v. United States, 9 F.(2d) 237 (C. C. A. 8th, 1925). The witness 
in this case had not been sentenced. See note 33, supra. 

47 Liberato v. United States, 13 F.(2d) 564, 566 (C. C. A. oth, 1926), is an 
example. The case came from Washington where a territorial statute and the orig- 
inal constitution of the state had abolished the wife’s disqualification. See Ding v. 
United States, 247 Fed. 12 (C. C. A. oth, 1918), decided on the date of the decision 
in the Rosen case. The court admitted its error in Rendleman v. United States, 
18 F.(2d) 27 (C. C. A. oth, 1927). 

#8 McCoy v. United States, 247 Fed. 861 (C. C. A. sth, 1918). 

49 Denning v. United States, 247 Fed. 463 (C. C. A. 5th, 1918) ; Parker v. United 
States, 3 F.(2d) 903, 904 (C. C. A. oth, 1925); see Batts, C. J., concurring in the 
result in McCoy v. United States, 247 Fed. 861 (C. C. A. 5th, 1918). In the first 
of these cases, the court was justified in applying the general common law, although 
from all that appears in the opinion it was not aware of the grounds for its justifica- 
tion. The case had come from Texas, which, while a Republic, passed a statute 
adopting the common law of England. See Logan v. United States, 144 U. S. 263, 
299 (1892). 

50 28 U.S. C. § 725 (1926). 
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“‘ The laws of the several states, except where the Constitution, trea- 
ties, or statutes of the United States shall otherwise require or provide, 
shall be regarded as rules of decision in trials at common law, in the 
courts of the United States, in cases where they apply.” 













It has elsewhere been pointed out that this statute was sandwiched 
between two sections dealing with criminal matters in the original 
Judiciary Act, and that it received little legislative attention before 
it was passed.” It has received none since, although few statutes, 
in the light of their interpretation by the courts, make more urgent 
appeal for careful revision. It has always been construed as 
applying to the law of evidence.” 

Statutes of 1862, 1864, and 1865 were consolidated to form 
Revised Statutes, section 858, and amended in 1906 to read as 
follows: 








“The competency of a witness to testify in any civil action, suit, or 
proceeding in the courts of the United States shall be determined by 
the laws of the State or Territory in which the court is held.” ** 




















The type of care which Congress has accorded this field of legisla- 
tion is illustrated by the fact that the act of 1864 which abolished 
in civil cases the common law disqualification of parties and inter- 
ested persons was tacked to an appropriation bill and passed 
almost without comment.™* 








51 Warren, New Light on the History of the Federal Judiciary Act of 1789 
(1923) 37 Harv. L. Rev. 49, 81-88. 

52 This included the rules of competency of witnesses before the enactment of 
statutes collected in Rev. Stat. § 858 (1878). Vance v. Campbell, 1 Black 427, 430 
(U. S. 1861). 

53 28 U. S. C. $631 (1926). Prior to the 1906 amendment, this section read 
as follows: 

“In the courts of the United States no witness shall be excluded in any action 
on account of color, or in any civil action because he is a party to or interested in 
the issue tried: Provided, that in actions by or against executors, administrators, or 
guardians, in which judgment may be rendered for or against them, neither party 
shall be allowed to testify against the other, as to any transaction with, or state- 
ment by, the testator, intestate, or ward, unless called to testify thereto by the 
opposite party, or required to testify thereto by the court. In all other respects, i 
the laws of the state in which the court is held shall be the rules of decision as to 
the competency of witnesses in the courts of the United States in trials at common 
law, in equity, and in admiralty.” 

54 Conc. GLoBE, 38th Cong. 1st Sess., June 25, 1864, at 3259-61. 
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Apart from sections 721 and 858, there has been a group of 
federal statutes making specific regulation with regard to particu- 
lar evidentiary matters,*° and another group, including the Con- 
formity Act,** touching the fringes of the law of evidence in deal- 
ing with procedural questions.” But sections 721 and 858 are 
alone of general importance. 

A cursory glance at these two sections will indicate that there 
are vital differences of application between them. Yet there has 
been from time to time a tendency to lump them together, add the 
Conformity Act, and draw conclusions from the resulting mix- 
ture.** One particular bit of ambiguity of this kind in a Supreme 
Court decision, later corrected, caused the Circuit Court of Ap- 
peals for the Eighth Circuit to fall into at least one of two palpable 
errors.°"° The differences between the statutes may be briefly 
noted: 

(1) Section 721 in terms applies only to trials at common law; 
whereas section 858 applies to all civil proceedings. The Con- 
formity Act applies to civil cases other than in equity and ad- 





55 E.g., 37 Stat. 683 (1913), 28 U. S. C. § 638 (1926) (genuineness of hand- 
writing may be determined by comparison) ; 37 Stat. 498 (1912), 28 U.S. C. § 490 
(1926) (admissibility of certified copies). 

56 Rev. Stat. § 914 (1878), 28 U. S. C. § 724 (1926). 

57 Rev. Stat. § 861 (1878), 28 U. S. C. § 635 (1926), has been troublesome. It 
provides that “ the mode of proof in the trial of actions at common law shall be by 
oral testimony and examination of witnesses in open court.” This has been held to 
prevent the application in federal courts of the New York code provision permitting 
oral examination of parties before trial. Ex parte Fisk, 113 U.S. 713 (1885). And 
of the Massachusetts statute permitting broad written interrogatories in lieu of dis- 
covery. National Cash Register Co. v. Leland, 94 Fed. 502 (C. C. A: 1st, 1899), 
approved in Hanks Dental Ass’n v. International Tooth Crown Co., 194 U. S. 303 
(1904). These decisions were held not to be affected either by the Conformity Act 
or by the statute permitting depositions to be taken in the manner prescribed by 
state laws. Hanks Dental Ass’n v. International Tooth Crown Co., supra. 

There have even been indications that this statute may keep out of the federal 
courts modern statutory exceptions to the hearsay rule. Johnson, J., dissenting in 
American Ry. Exp. Co. v. Rowe, 14 F.(2d) 269, 272 (C. C. A. 1st, 1926), believed 
the Massachusetts statute as to declarations of deceased persons inapplicable for this 
reason. See also Salt Lake City v. Smith, 104 Fed. 457 (C. C. A. 8th, 1900) ; Toledo 
Traction Co. v. Cameron, 137 Fed. 48 (C. C. A. 6th, 1905) ; Diamond Coal & Coke 
Co. v. Allen, 137 Fed. 705 (C. C. A. 8th, 1905). There is significance in the fact 
that these three latter cases are in the Sixth and Eighth Circuits. See p. 572, infra. 

58 See, e.g., Connecticut Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 255 
(1884) ; American Issue Pub. Co. v. Sloan, 248 Fed. 251 (C. C. A. 6th, 1917). 

59 See cases cited in note 109, infra. 
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miralty. (2) Under sections 858 and 721, if applicable at all, 
strict adherence to state law is required. Under the Conformity 
Act on the other hand, the federal court need apply the state law 
only “as near as may be,” and this phrase has been construed to 
give to the federal courts a rather large discretion to ignore dis- 
pleasing state legislation and practice.® (3) Section 721 in terms 
excludes state law from fields covered specifically by acts of Con- 
gress. The Conformity Act has been similarly construed." No 
such express exclusion appears in section 858, and under this lat- 
ter statute there is a conflict of authority as to whether specific 
acts of Congress on matters of competency of witnesses prior to 
the 1906 amendment of section 858 are still binding.” 


Cases at Common Law — Are Judge-Made State Rules of 
Evidence Binding Under Revised Statutes, Section 721? 


Section 721 provides that the “ laws ” of the several states shall 
be regarded as rules of decision at common law in the federal 
courts. This statute, after a promising youth, encountered Swift 
v. Tyson.” The Court, through Mr. Justice Story, declared that 
the word “laws ” was limited in its application to “ the positive 
statutes of the state, and the construction thereof adopted by the 
local tribunals, and to rights and titles to things having a perma- 
nent locality, such as the rights and titles to real estate, and other 
matters immovable and intraterritorial in their nature and 
character.” ** No purpose is served by repetition of the classic 





60 Chappell v. United States, 160 U. S. 499 (1896); Hills v. Hoover, 220 U. S. 
329 (1911). 

61 United States v. Hutton, Fed. Cas. No. 15,433 (S. D. N. Y. 1879); Ex parte 
Fisk, 113 U. S. 713, 721 (1885). 

62 In In re Kessler, 225 Fed. 394 (E. D. Pa. 1915), the provision of § 21 of 
the Bankruptcy Act of 1898 that the wife of the bankrupt could be examined was 
held subordinate to a Pennsylvania statute forbidding the wife to testify against 
her husband, by virtue of the amendment of § 858 in 1906. On the other hand, 
in Wise v. Williams, 162 Fed. 161 (S. D. N. Y. 1908), the federal statute ren- 
dering convicted perjurers incompetent in United States courts was held controlling 
over a state statute even after the 1906 amendment to § 858. In Ex parte Fisk, 
113 U. S. 713, 720 (1885), the Court said: “ No doubt it would be implied, as to 
any Act of Congress adopting State practice in general terms, that it should not be 
inconsistent with any express statute of the United States on the same subject.” 

63 16 Pet. 1 (U.S. 1842). 

64 Jbid. at 18. 
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exposés of the historical *° and logical °° fallacies of Swift v. Tyson. 
Our problem is to determine how far this case has influenced the 
federal courts in their decisions as to the binding force of the state 
law of evidence. 

On any interpretation of the section, statutes of the state of the 
forum relative to admissibility of evidence must be followed in 
the federal courts in trials at common law.* The difficult ques- 
tion involves rules of evidence established by state court decisions 
but not incorporated in a statute. 

In 1831, eleven years before Swift v. Tyson, the Supreme Court 
decided Hinde v. Vattier.** In an action of ejectment concerning 
land formerly owned by one Symmes, a book entitled The Land 
Laws of Ohio, published by authority of an Ohio statute, was 
admitted in evidence as proof of a grant to Symmes by a president 
of the United States, and was held by the circuit court, on the 
authority of a decision of the Supreme Court of Ohio, to be suffi- 
cient proof thereof. Obviously, if by the Ohio law of property 
the printed book established Symmes’ title, it was admissible in 
evidence, and no rule of evidence in the ordinary sense was 
involved. Nevertheless, the Court said: 


“The rules of property and of evidence, whether derived from the 
laws or adjudications of the judicial tribunals of a state, furnish the 
guides and rules of decision in those of the union, in all cases to which 
they apply; where the constitution, treaties, or statutes of the United 
States do not otherwise provide.” °° 


At this point, enter Swift v. Tyson. Its purport would seem 
obvious. Since the word “laws” in section 721 is synonymous 
with “ statutes,” state judge-made rules of evidence are not bind- 
ing upon the federal courts — at least by force of any interpreta- 
tion of that section. 





65 Warren, supra note 51, at 80-88. 

66 See Field, J., dissenting, in Baltimore & Ohio R. R. v. Baugh, 149 U. S. 368, 
391-411 (1893); Holmes, J., dissenting, in Kuhn v. Fairmount Coal Co., 215 U. S. 
349, 370 (1910); Holmes, J., dissenting, in Black & White Taxicab Co. v. Brown 
& Yellow Taxicab Co., 276 U.S. 518, 532-36 (1928). 

67 McNiel v. Holbrook, 12 Pet. 84, 89, 90 (U. S. 1838); Sims v. Hundley, 6 
How. 1, 6 (U.S. 1848). The reasoning of the former case might restrict this doc- 
trine to actions involving real estate; but the same result was reached in the second 
case in a suit on a negotiable instrument subsequent to Swift v. Tyson. 

68 5 Pet. 398 (U.S. 1831). 69 Jbid. at 401. 
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Nevertheless, in three dicta, ranging from 1867 to 1888, the 
language of Hinde v. Vattier was repeated.” 

In Nashua Savings Bank v. Anglo-American Co.,"” the Court, 
in 1903, made its strongest pronouncement. This was an action 
by an English corporation to recover an assessment against a New 
Hampshire stockholder. As proof of the English statutes con- 
cerning assessments, the plaintiff offered the oral evidence of an 
English solicitor. The circuit court for the district of New Hamp- 
shire admitted the testimony. In affirming a judgment for the 
plaintiff, the Supreme Court said that, although one of its own de- 
cisions had declared that foreign judgments were usually and most 
properly authenticated with greater formality, yet under section 
721 the circuit court sitting in New Hampshire was justified in 
following a New Hampshire case ” permitting oral testimony as 
to foreign law. 


“The ‘laws of the several states’ with respect to evidence within 
the meaning of this section apply not only to the statutes but to the 
decisions of their highest courts.” ** 


Possibly the quoted sentence was not necessary to the decision, 
for the Court thereafter came to the conclusion that the better 
authority, apart from New Hampshire law, was in accordance 
with the New Hampshire doctrine. Nevertheless, some law had 
to be chosen, and it is noteworthy that with two possible methods 
of reaching the same result, the Court chose to declare that New 
Hampshire law was decisive and to reach its conclusion on the 
basis of that law. Swift v. Tyson was mentioned neither by court 
nor counsel. 

At least four of the circuits fell in line with the Nashua Savings 
Bank case without scruples or worries concerning the disposition 
of Swift v. Tyson. These were the First, the Fourth,” the 





70 Thompson v. Railroad Companies, 6 Wall. 134, 138 (U. S. 1867); Ex parte 
Fisk, 113 U. S. 713, 720 (1885); Bucher v. Cheshire R. R., 125 U. S. 555, 583 
(1888). 

71 189 U.S. 221 (1903). 72 Hall v. Coztello, 48 N. H. 176 (1868). 

73 189 U.S. at 228. 

74 American Agricultural Chem. Co. v. Hogan, 213 Fed. 416, 419 (C. C. A. rst, 
1914). 

75 Franklin Sugar Refining Co. v. Luray Supply Co., 6 F.(2d) 218, 220 (C.C. A. 
4th, 1925) ; Standard Oil Co. v. Cates, 28 F.(2d) 718, 719 (C. C. A. 4th, 1928). 
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Fifth,”* and the Seventh.” The position of the Third Circuit is 
veiled in some ambiguity,”* and the Ninth seems not to have con- 
sidered the question. The Sixth” and Eighth *° Circuits have, 
however, been rebellious. Both before and after the Nashua Sav- 
ings Bank case, they have applied Swift v. Tyson by refusing to 
hold themselves bound by state judge-made rules of evidence. 
Judge Amidon makes a strong case for the position of the minority 
circuits: 


“In the case of Swift v. Tyson, decided in 1842, that court declared 
that the decisions of state courts relating to general commercial law 
were not ‘laws’ within the meaning of section 721 of the Revised 
Statutes. That term as applied to local decisions was there confined 
either to the construction of statutes, or to the enforcement of strictly 
local customs or rules governing the title, possession, descent, or sale 
of property. ... The basis of decision . . . was this: That the gen- 
eral rules of commercial law and of the law of negligence have been the 
creation of the courts, and that the federal judiciary could not accept 
the law on such a subject from state courts without being placed in a 
position of direct subserviency to those courts. To maintain their own 
dignity and independence, it was therefore declared to be their duty to 
exercise an independent judgment on such subjects. The common-law 
rules of evidence come clearly within the principle which was controlling 
in those decisions. . . . Those rules have not been derived from local 
usage, but have at all times been purely the creation of courts. In 
declaring them, judges have not appealed to the ‘ customs of the realm’ 
as the source of the rule; on the contrary, they have laid down the rules 
as the result of their own judgment touching what proof is fit for the 
consideration of a jury, and what scope of inquiry is compatible with 
the reasonable dispatch of justice. . . . Every reason, therefore, which 





76 Myers v. Moore-Kile Co., 279 Fed. 233, 236 (C. C. A. 5th, 1922). 

77 Stewart v. Maurice, 89 Fed. 290, 291 (C. C. A. 7th, 1898). 

78 Young v. Lowry, 192 Fed. 825, 830 (C. C. A. 3d, 1912) ; Western Union Tel. 
Co. v. Ammann, 296 Fed. 453, 454 (C. C. A. 3d, 1924) ; Dupont v. White, 8 F.(2d) 
5, 6 (C. C. A. 3d, 1925); Island Dev. Co. v. McGeorge, 26 F.(2d) 841, 843-44 
(C. C. A. 3d, 1928). 

7 Garrett v. Southern Ry., ror Fed. 102, 103 (C. C. A. 6th, 1900). This case 
was decided by a court destined to greatness; it consisted of the present Chief 
Justice and Justices Lurton and Day. But since the heyday of the Sixth Circuit, 
there has been some backsliding. American Issue Pub. Co. v. Sloan, 248 Fed. 251, 
253 (C. C. A. 6th, 1917). But see West Tenn. Grain Co. v. Shaffer & Co., 299 Fed. 
197, 200 (C. C. A. 6th, 1924). 

80 Union Pac. Ry. v. Yates, 79 Fed. 584, 588-89 (C. C. A. 8th, 1897). 
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led the Supreme Court to declare the duty of federal courts to exercise 
an independent judgment as to matters of general commercial law, and 
the general common law of negligence, is present with added force as to 
the common-law rules of evidence. . . . To compel the federal judi- 
ciary to accept rules on such a subject from the decisions of local courts 
is to place them in a position of direct tutelage to such courts, and to 
rob them of the dignity and independence of judgment which has hereto- 
fore been regarded as an indispensable part of their jurisdiction. . . . 

“ A somewhat careful examination has failed to discover any instance 
in which a federal court has treated a local decision on a question of 
evidence as a rule of law of controlling force in opposition to a decision 
of the Supreme Court of the United States. Such a practice would, in 
our judgment, result in unnecessary labor and perplexity for federal 
judges in the trial of causes. It is the duty of such judges to be familiar 
with the decisions of the national courts. The rules of evidence are a 
part of the law that must in the main be carried in the mind of the trial 
judge. Such questions constantly recur, and must be promptly decided. 
To take time for argument and investigation would tediously prolong 
the trial. If those judges were compelled to keep track of local decisions 
and decide, perhaps, how far they vary from the decisions of appellate 
federal courts, their labors would be doubled, and the progress of the 
trial greatly impeded. These considerations receive added force at the 
present time from the fact that federal judges are so frequently called 
upon to sit in states other than their own. . . . For these reasons, we 
are satisfied that the practice which has heretofore obtained in federal 
courts is a sound practice, and that local decisions on questions of evi- 
dence ought not to constitute authoritative rules binding upon those 
courts.” ** 


The force of Judge Amidon’s argument seems to have brought the 
Circuit Court of Appeals for the Second Circuit to his view.*? 

In the face of Judge Amidon’s analysis of Swift v. Tyson, it is 
difficult to support the Nashua Savings Bank case as an inter- 
pretation of section 721. But assuming section 721 to be inap- 





81 Chicago & N. W. Ry. v. Kendall, 167 Fed. 62, 67 et seg. (C. C. A. 8th, 1909). 
The entire opinion is luminous; only limitations of space prevent more extensive 
quotation here. 

82 Massachusetts Bonding & Ins. Co. v. Norwich Pharmacal Co., 18 F.(2d) 934, 
939 (C. C. A. 2d, 1927). In this case, Learned Hand, J., stated that Judge Amidon 
in the case quoted in the text had concluded that the Conformity Act (Rev. Start. 
§ 914) and not § 721 was the decisive statute. With deference, it is submitted that 
Judge Hand misinterpreted Judge Amidon’s opinion. 
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plicable to state court judicial decisions, it by no means necessarily 
follows that the result reached by the learned judge from the West 
is correct. Did he consider the criminal cases (to which section 
721 is equally inapplicable) and particularly United States v. 
Reid? * It will be recalled ** that in that decision the Court, 
finding that section 29 of the Judiciary Act of 1789 required jurors 
to be selected by the then state law, deduced an intention of 
Congress that the same law shoyld apply throughout the trial.*° 
It also has been pointed out that section 29 had been superseded 
by a statute placing selection of jurors under state law from time 
to time in force, and that application of the reasoning of the Reid 
case to the later statute would produce conformity to state law. 
A similar deduction as to the intent of Congress could be drawn 
in civil cases with greatly increased logical force. State law from 
time to time in force as to selection of jurors has been binding on 
the federal courts since 1840; *° state statutes relating to evi- 
dence, since 1789; *’ state law as to competency of witnesses, 
wholly since 1906 and almost wholly since 1862; ** and state law 
as to matters of practice, “as near as may be” since 1872.*° 


Here, then, is a highly persuasive mass of evidence that Congress 
considers civil actions at common law as an appropriate field for 
conformity to state law and practice. Can it be thought that 
Congress intended judge-made rules of evidence to sound the only 
dissonant notes in the chorus? °° Judge Amidon’s plea for uni- 





83 At the time Judge Amidon wrote (1909) the Reid case had not been shaken 
by the Rosen case (1918). 

84 See p. 556, supra. 85 See note 13, supra. 

86 The statutes cited in note 13, supra, all apply to civil cases. 

87 Rev. Stat. § 721 (1878), 28 U.S. C. § 725 (1926) ; Sims v. Hundley, 6 How. 
1,6 (U.S. 1848). 

88 Rev. Strat. § 858 (1878), 28 U. S. C. § 631 (1926), and its predecessors and 
successors, commencing with Act of July 16, 1862, 12 Strat. 588, and ending with 
Act of June 29, 1906, 34 Stat. 518, 28 U.S. C. § 631 (1926). 

89 The Conformity Act, Act of June 1, 1872, 17 Stat. 197. In the original act, 
there was a damning proviso “ that nothing herein contained shall alter the rules of 
evidence under the laws of the United States, and as practiced in the courts thereof.” 
This might be taken as an assumption by Congress of the existence of a federal law 
of evidence, though as far as state statutes were concerned it was of course un- 
justified. Nevertheless, the proviso was omitted from the Rev: Stat. § 914 (1878), 
and has never reappeared. Possibly the repeal of the proviso strengthens the 
argument in the text. 

90 The argument inclusio unius exclusio alterius of course suggests itself. But 
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formity for the convenience of federal judges is moving; but it 
seems wholly out of line with the repeated indications that Con- 
gress prefers to impose upon the federal judge the burden of ap- 
plying the diverse laws of the states in which he sits rather than 
to impose upon the federal bar the burden of mastering a sepa- 
rate system of federal law. 

At all events, there was a plain split of authority among the 
circuits and doubt as to the merits. An elucidation by the Su- 
preme Court was indicated. 

In 1926, a petition for certiorari was presented in Leach & Co. 
v. Peirson,” a suit coming from the Eastern District of Pennsyl- 
vania. An unanswered letter had been admitted in evidence on 
the ground that the failure to answer constituted an implied ad- 
mission that the facts stated therein were true. The circuit 
court of appeals affirmed a judgment for the plaintiff. The 
amount involved was not large and the decision did not involve a 
question of great public importance. But the brief in support of 
the petition for certiorari stressed the divergence between the cir- 
cuit courts of appeals on the question whether they were obliged 
to follow the law of evidence of the state in which the district 


court was sitting. Certiorari was granted,” “on suggestion . . . 
of a difference among the Courts as to the scope of the Conform- 
ity Acts, .. .”°* The judgment was reversed and the opinion 
written by Mr. Justice Holmes. The striking feature of the opin- 
ion is the absence of any statement as to what law is applicable to 
the question of evidence. After a statement of the facts and of 
the reason for granting certiorari, the Court proceeds as follows: 


“A man cannot make evidence for himself by writing a letter con- 
taining the statements that he wishes to prove. He does not make the 
letter evidence by sending it to the party against whom he wishes to 
prove the facts. He no more can impose a duty to answer a charge 
than he can impose a duty to pay by sending goods. Therefore, a failure 
to answer such adverse assertions in the absence of further circumstances 
making an answer requisite or natural has no effect as an admission. 
Fraley v. Bispham, 10 Pa. 320. Kann v. Bennett, 223 Pa. 36, 47. 





if it was inapplicable in 1841 (United States v. Reid), why should it be applicable 
now? 

91 16 F.(2d) 86 (C. C. A. 3d, 1926). 

92 273 U. S. 676 (1926). 93 275 U.S. 120, 127 (1927). 
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Packer v. United, 106 Fed. 906. Woolsey v. Haynes, 165 Fed. 391. 
Thrush v. Fullhart, 210 Fed. 1, 6. Harris v. Egger, 226 Fed. 399. 
Kumin v. Fine, 229 Mass. 75. Viele v. McLean, 220 N. Y. 260. 
Richard v. Gellatly, L. R. 7, C. P. 127, 131. Wiedemann v. Walpole, 
[1891] 2 Q. B. 534, 529. Thomas v. Jones, [1920] 2 K. B. 399; 
[1921] 1 K. B. 22. 

“ There were no circumstances in this case to take it out of the general 
rule.” * 


The absence of any statement as to what law governed the 
question of evidence becomes the more significant when it is 
realized that the Justice who wrote the opinion has declared his 
aversion to Swift v. Tyson.®° He has said, “I should leave Swift 
v. Tyson undisturbed, . . . but I would not allow it to spread 
the assumed dominion into new fields.” °° Leach & Co. v. Peir- 
son offered an opportunity to knife Swift v. Tyson and prevent 
its “spread into new fields.” It was the same opportunity that 
Mr. Justice Miller had in the Nashua Savings Bank case — the 
state law and the “ general law” were the same, and it would 
seem to have been appropriate (though not necessary) to declare 
which was applicable and apply it.- The fact that Mr. Justice 
Holmes failed to seize what must have been a tempting oppor- 
tunity is some indication that his brethren *’ would not go with 
him in a method of treatment he would be prone to adopt. Fora 
judge who had lampooned the conception of the common law as 
a “ brooding omnipresence in the sky ” ** to decide such a case on 
the authority of two citations from Pennsylvania, four from the 
federal courts (without indication of circuit or district), one 
from Massachusetts, one from New York, and three from Eng- 
land, gives some indication of pressure from without. Support is 
given to Judge Amidon’s view that the Nashua Savings Bank case 
has not said the last word. 

It seems probable, therefore, that the confusion will run merrily 





94 Tbid. at 128. 

95 See the rollicking dissents in Black & White Taxicab Co. v. Brown & Yellow 
Taxicab Co., 276 U.S. 518, 532 (1928), and Kuhn v. Fairmount Coal Co., 215 U.S. 
349, 370 (1910). 96 276 U.S. at 535. 

97 It may not be without significance that the only two present judges with 
circuit court of appeals experience (the Chief Justice and Mr. Justice Van De- 
vanter) came from the Sixth and Eighth Circuits, respectively. 

98 See Southern Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917). 
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on until either Congress shall define what the legislators of 1789 
meant by “ laws ” in section 721 or the Supreme Court shall grant 
certiorari in a case in which the court decisions regarding evidence 
in the state where the district court sat differ from the general 
common law. 

A surprising situation exists regarding the rules for the ex- 
amination of adverse witnesses. Most of the states permit cross- 
examination to extend to all matters pertinent to the case, whether 
or not touched on in direct examination. And many, by statute, 
permit the opposing party to be called and examined as to the 
whole case by leading questions. Surely, one would think, at least 
these statutes must be observed under either section 721 or the 
Conformity Act; and the non-statutory rules should be observed 
where the Nashua Savings Bank case is followed. But, say the 
courts, these are matters of “ trial administration ” which involve 
neither competency of witnesses under section 858, nor “ practice, 
pleadings or forms and modes of proceeding ” under the Con- 
formity Act, and which do not come within the purview of section 
721, whether statutory or not. Thus we have a uniform federal 
rule limiting cross-examination to matters touched on in direct,*® 
and consistent disregard of the state statutes mentioned.*°° The 
uniform federal rules thus adopted are, to say the least, not 
demonstrably superior to the practice in those numerous states 
which favor a broader scope of cross-examination. No serious 
attempt has been made to justify the position of the federal 
courts as a matter of statutory interpretation, and such an at- 
tempt would encounter obvious difficulties. The lack of con- 
formity to methods of trial which have become second nature to 
the state court practitioner has not led to simplification of his 
problems. 


Cases in Equity and Admiralty —“ Competency of Witnesses” 


As has already been pointed out,’ neither the Conformity Act 
nor section 721 of the Revised Statutes apply in equity and ad- 





99 Houghton v. Jones, 1 Wall. 702, 706 (U. S. 1863) ; Wills v. Russell, 100 U. S. 
621, 626 (1879). 

100 American Issue Pub. Co. v. Sloan, 248 Fed. 251, 253 (C. C. A. 6th, 1917). 

101 See p. 568, supra. 
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miralty cases.*°? Section 858 of the Revised Statutes alone 
applies to all civil proceedings, and requires the application of 
state “laws” to matters of “ competency of a witness to testify.” 
A consideration of its scope therefore becomes important at this 
point. 

Does the word “ laws ” in the section require the federal courts 
to follow state decisions as well as their statutes? No case in- 
volving this question seems to have arisen. And it is probably 
academic; the judge-made law of the states concerning competency 
of witnesses was on the whole uniform, the relaxations of the 
common law disqualifications being entirely statutory. But if 
the question should arise, there seems no reason to give a different 
interpretation to the word “laws ” in section 858 than was given 
to the same word in section 721 in Swift v. Tyson. 

How much of the law of evidence is included within the phrase 
“ competency of a witness to testify”? Of course these words 
cover the universal state statutes abolishing the disqualification 
of parties and interested witnesses, and of course they do not 
cover the entire law as to admissibility of testimony.*** They 
have also been held to include the common statutes forbidding the 
surviving party to a transaction with a person now deceased to 
testify to conversations with the deceased.*** There was an early 
suggestion that questions of privilege between attorney and client 
and physician and patient were within the scope of section 858; *”° 





102 See also Bucher v. Cheshire R. R., 125 U.S. 555, 582, 583 (1888) ; Dravo v. 
Fabel, 132 U. S. 487 (1889); The Independence, Fed. Cas. No. 7,014, at p. 9 
(C. C. D. Mass. 1855) ; The William Jarvis, Fed. Cas. No. 17,697 (D. Mass. 1859). 

103 Downs v. Wall, 176 Fed. 657, 659 (C. C. A. 5th, 1910). But see Butler v. 
Fayerweather, 91 Fed. 458, 460 (C. C. A. 2d, 1899). 

104 Rowland v. Biesecker, 185 Fed. 515 (C. C. A. 2d, 1911) ; Fahey Tobacco Co. 
wv. Senior, 247 Fed. 809 (E. D. Pa. 1917) ; Central Iron & Coal Co. v. Hamacher, 248 
Fed. 50 (C. C. A. 5th, 1918) ; Metropolitan Life Ins. Co. v. English, 291 Fed. 577 
(N. D. N. Y. 1923); Fidelity & Dep. Co. v. Drovers’ State Bank, 15 F.(2d) 306 
(C. C. A. 8th, 1926) ; Langsenkamp v. Broscalsa Chem. Co., 21 F.(2d) 207 (S. D. 
Ohio 1927). It is to be observed that these statutes usually do not render the 
surviving party incompetent as a witness for all purposes. They merely declare that 
as to certain matters he shall not testify. Yet the view of these courts is supportable 
on the ground that these exclusionary statutes habitually were enacted as excep- 
tions to the customary statutes removing the disqualifications of parties and inter- 
ested witnesses. This is true as to § 853 prior to the 1906 amendment. See 
note 54, supra. 

105 Connecticut Mut. Life Ins. Co. v. Schaefer, 94 U. S. 457, 458 (1876). 
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but the contrary view was later taken with some decisiveness.*® 
It would seem clear on principle that if both parties concede that 
a witness can take the stand and testify at all, a question of “‘ com- 
petency of witnesses’ cannot be involved and that, therefore, 
the sanctity of communications within the privileged relations 
should not be considered within the scope of section 858. Ours 
not to reason why Congress should have chosen to distinguish 
between state laws dealing with competency of witnesses and 
state laws dealing with admissibility of evidence. 


Cases in Equity and Admiralty — Matters other than 
“Competency of Witnesses” 


In Revised Statutes, section 862,*°’ Congress provided that: 


“the mode of proof in causes of equity and admiralty and maritime 
jurisdiction shall be according to rules now or hereafter prescribed by 
the Supreme Court.” 


In Admiralty Rule 46 of 1920,*°* the Supreme Court took its 
only action under this grant of power by prescribing that testi- 
mony should be taken in open court. This leaves the admiralty 
courts free to determine what law of evidence they shall follow. 
It would seem clear that beyond matters of competency of wit- 





106 Connecticut Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 254 (1884). 
The Circuit Court of Appeals for the Eighth Circuit has twice wrestled with the 
Schaefer and Union Trust Co. cases, and has yet to win a fall. In Liggett v. 
Glenn, 51 Fed. 381, 392 (C. C. A. 8th, 1892), decided after the Union Trust Co. 
case had overruled the language of the Schaefer case, this court in an action at 
law refused, on the supposed authority of the Schaefer case, to follow a state 
statute concerning the attorney-client privilege. This was demonstrably wrong 
under § 721. Later, in Mutual Benefit Life Ins. Co. v. Robinson, 58 Fed. 723 
(C. C. A. 8th, 1893), in a suit in equity, it reversed its position and followed the 
state statute on the supposed authority of the Union Trust Co. case, failing to 
observe (a) that the decision in the Union Trust Co. case was placed upon § 721 of 
the Revised Statutes, and (b) that § 721 was not applicable in equity. The decision 
in Mutual Benefit Life Ins. Co. v. Robinson led the Circuit Court of Appeals for 
the Second Circuit into what, it is submitted, is the same error. Butler v. Fayer- 
weather, 91 Fed. 458, 460 (C. C. A. 2d, 1899). Indeed, the latter court was carried 
so far as to state that § 858 “supplies the criterion of the competency of evidence 
as well as the competency of witnesses.” Contra: Downs v. Wall, 176 Fed. 657, 
659 (C. C. A. 5th, 1910). 

107 28 U.S. C. § 637 (1926). 

108 254 U.S. 671, 698 (1920). 
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nesses, statutes not declaratory of general law are not and cannot 
be followed.**® The often-stressed implied constitutional require- 
ment of uniformity in the admiralty law **° is repugnant to any 
adoption of localisms., The tradition of the admiralty is that the 
maritime law provides a procedure sufficiently flexible to adapt 
itself to new situations and changing conditions." The law of 
evidence in admiralty is regulated liberally in accordance with 
this conception.’ 

In equity, the importance of matters of evidence is considerably 
diminished by the familiar doctrine, crystallized in Rule 46,'** that 
there will be no reversal on points of evidence unless material 
prejudice is shown. As in admiralty, the Supreme Court has 
exercised the power conferred on it only by prescribing that evi- 
dence be taken in open court."* That Court’has also indicated 
that it considers state statutes on procedural and evidentiary mat- 
ters not applicable to the federal courts because of the limitation 
of section 721 to common law causes.’* No case in equity has 
been found in which a court has been faced with the necessity of 
deciding whether it will apply a state judge-made rule of evidence 
in conflict with the weight of authority. But it is difficult to be- 
lieve that the courts would choose to follow such a judge-made 





109 The Independence, Fed. Cas. No. 7,014, at p. 9 (C. C. D. Mass. 1855). 

110 Southern Pac. Co. v. Jensen, 244 U.S. 205 (1917) ; Knickerbocker Ice Co. v. 
Stewart, 253 U.S. 149 (1920); Palfrey, The Common Law Courts and the Law of 
the Sea (1923) 36 Harv. L. Rev. 777; Note (1924) 37 Harv. L. Rev. 1114. See also 
Watts v. Camors, 115 U.S. 353, 362 (1885). The requirement of uniformity is one 
of substantive law; yet it has been so vigorously emphasized in recent years that 
one suspects it would be applied to procedural matters. Of course, if a given statu- 
tory change should be generally adopted, there would seem to be no reason why 
admiralty, with its flexibility of practice, should not adopt a recognized reform. 

111 The Alert, 40 Fed. 836, 838 (S. D. N. Y. 1889) ; Downs v. Wall, 176 Fed. 
657 (C. C. A. 5th, 1910); The Princess Sophia, 269 Fed. 651, 654 (W. D. Wash. 
1920) ; Mexican Petroleum Corp. v. North German Lloyd, 17 F.(2d) 113 (E. D. La. 
1926). 

112 3 Foster, FepeRAL Practice (6th ed. 1921) § 583; 1 WiGMoRE, EvIDENCE 
(2d ed. 1923) § 4d. 

113 226 U.S. 627, 661 (1912). 

114 Equity Rule 46, 226 U.S. at 661. 

115 Dravo v. Fabel, 132 U.S. 487 (1889). Of course, this result is not necessary. 
Even though § 721 does not apply in equity, state statutes on matters of sub- 
stantive law are binding on the federal courts. Mason v. United States, 260 U. S. 
545, 558-59 (1923). And much can be said for the application of a similar rule to 
procedural and evidentiary matters. 
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rule where they decline to follow a state statute reaching the 
same result. Of course, the considerations of uniformity so promi- 
nent in recent admiralty decisions are lacking in equity. But on 
the other hand there cannot be found in the acts of Congress any 
such progressively inclusive statutes requiring conformity to state 
practice as exist with regard to common law actions. And the 
federal courts have shown a strong tendency to keep their equity 
jurisdiction free from the taint of influence by the states.*** While 
the question is still open, the strong probability is that the federal 
courts will make their own decisions, based upon the “ general 
law,” in matters of evidence in equity. 


CoNCLUSIONS 


No one could be accused of hyperbole in describing as unfor- 
tunate the state of the law disclosed by the foregoing analysis of 
decisions. Legislation has been fragmentary and occasional. 
Examination of the debates of Congress and the reports of con- 
gressional committees fails to disclose one single instance of the 
enactment of new legislation based upon consideration of the body 
of existing statutes in this field and their interpretation by the 
courts. So far as can be discovered, Congress is unaware of the 
significance of the Reid, Rosen, or Nashua Savings Bank cases. 

The statutes have drawn distinctions which it is hard to believe 
were seriously considered. Much may be said for drawing a dis- 
tinction between administration of the federal specialties — ad- 
miralty, bankruptcy, patents, the federal criminal law — and 
administration of the jurisdiction based on diversity of citizen- 
ship. But this distinction has been largely ignored. Instead, 
criminal cases have been separated from civil, common law from 
equity and admiralty, matters of competency of witnesses from 
matters of admissibility of evidence, state legislative declarations 
from state judicial declarations. 

Suppose A in Massachusetts is injured by monopolistic activities 
of B in violation of the Sherman Act. Here is a matter within the 
exclusive jurisdiction of the federal courts. Yet if A sues for 
triple damages at law in the district of Massachusetts, the Massa- 





116 Compare the spirit of the Conformity Act with that of the Federal Equity 
Rules. 
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chusetts law of evidence both statutory and judge-made, including 
rather radical extension of exceptions to the hearsay rule, may be 
used by him; if he seeks an injunction in equity, the only state 
authorities he can rely on are statutes concerning competency of 
witnesses; and if he can induce the United States attorney to 
prosecute, both sides will have to take their chances with the Reid, 
Rosen, and Jin Fuey Moy cases. 

Take a case in the diversity jurisdiction: A is injured by B’s 
breach of contract. If he sues at law, he gets the benefit and the 
burden of all the state laws of evidence. If he seeks specific per- 
formance or an accounting in equity, he is within the state law of 
evidence only so far as section 858 puts him there. 

It need hardly be pointed out that the possibilities of varying 
results on the merits in the two situations suggested are very 
substantial. Distinctions may be drawn in this field upon sound 
reasons — but hardly these distinctions. It is not surprising that 
in the interpretation of legislation so unsatisfactory, the courts 
have, by straining to prevent unsatisfactory results, succeeded 
only in increasing the confusion. 

The first need in this field is that of certainty. The open ques- 
tions left by the Rosen and Jin Fuey Moy cases and the still 
existing uncertainty in the interpretation of section 721 are a 
constant temptation to exception-hunting, with consequent over- 
crowding of appellate courts with cases which on their merits do 
not warrant appellate consideration. The time of the courts and 
the funds of litigants are wasted. Almost any definite legislative 
pronouncement would be preferable to the state of confusion’ and 
doubt in which the law now finds itself. 

If this subject is to be legislatively doctored, the cure must 
proceed on some definite line. A few suggestions as to what such 
a line could be may not seem presumptuous. 

In fixing upon a course of legislation, an obvious bit of his- 
torical background must be kept uppermost in mind. Prior to 
1789, the law of evidence had become rather definitely crystal- 
lized — and crystallized upon lines of common law thinking now 
recognized by everyone to be inadequate to meet the demand for 
the speedy and efficient proof of facts. For the last hundred 
years, state legislation has shown a healthy tendency toward liber- 
alization of the common law rules. There is still room for im- 
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provement, and no reason exists to suppose that the spirit of re- 
form has spent its force. The problem to be faced is that of 
keeping the federal courts abreast of the times. United States v. 
Reid and the Jin Fuey Moy case are national disgraces in their 
small way. 

The federal specialties should be uniformly administered and 
to that end much may be said for a uniform method of proof of 
facts in court. If Congress would provide a code of evidence and 
keep it modernized, a Utopian ideal would be realized. But Con- 
gress has never shown any symptom of willingness to consider 
these matters seriously and probably should devote its time to 
broader aspects of national affairs. It will not and probably can- 
not do for its courts what state legislatures do for theirs. With 
this possibility out of the way, what alternatives remain? We 
can keep the unhappy uniformity of United States v. Reid, modi- 
fied by the perplexities of Rosen v. United States and section 721. 
Or we can have conformity to state law with some diversities 
between judicial districts. 

Why should we not have the latter? In diversity of citizenship 
cases, conformity would seem clearly desirable. In the exclusive 
jurisdiction, it seems the best way out of a difficult situation. The 
states have shown a laudable tendency to advance, and the prog- 
ress on the whole is generally conceded to have been wise.**’ State 
legislatures contain a large number of members of the bar whose 
professional activities have been interrupted, if at all, only tem- 
porarily in the interests of politics. They keep a close eye on the 
administration of the courts, and have a reasonably sound under- 
standing of their problems. The diversities between states, more- 
over, are not extensive. Some states have been recognized leaders 
in the advance, but well-considered and successful reforms have 





117 The writer has had the benefit of criticism from Professor Edmund M. 
Morgan, who believes that the writer sees state legislation on evidence through 
rose-colored glasses by virtue of practice in Massachusetts, where reform in this 
field has been notably well-advised. In respect to the extension of the competency 
of witnesses and the relaxation of exclusionary rules, he shares the writer’s ap- 
proval, but beyond this he does not go. Particularly does he find objectionable 
attempts by the states to codify the law of evidence. Granting the force of these 
observations, however, the writer feels that conformity is the lesser evil, and that 
protection against glaring faults of state legislation may be assured by methods sug- 
gested at the end of this paper. 
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percolated throughout the Union without unreasonable delay. 
The most marked example of this is the reform toward removal of 
common law disqualifications of witnesses with which the federal 
courts in criminal cases have had the most difficulty. The boon 
to the state bar of a federal law of evidence conforming to state 
practice cannot, of course, be overemphasized. 

Two reasons have been advanced from time to time for refusing 
to permit federal courts to adopt state legislative and judicial re- 
forms in this field: 

(1) It has been suggested that this puts too great a burden on 
federal judges who must sit in several jurisdictions and who must 
therefore become familiar with several varying systems of state 
law. The suggestion applied subjectively to a federal judge has 
some weight. But it is clearly out of line with the tendency of 
federal legislation toward conformity to state law; the hardship 
on the federal judge is no greater than the hardship placed on the 
bar by an absence of conformity, and is probably less in view of 
the fact that counsel have the duty of informing the court on 
matters peculiar to their state law. 

(2) It has been suggested that it would be below the dignity of 
the Federal Government to subject its courts in matters of evi- 
dence to regulation by state law, and that state legislation might 
obstruct the enforcement of federal criminal law. Such an argu- 
ment advanced within walls of structural steel and reénforced con- 
crete seems out of place. Anti-federalists and states rights cru- 
saders may have been the bogey men of the past, but reference to 
them at this time smacks of antiquarianism. Congress has shown 
no hesitation in subjecting its courts to whatever indignities are 
involved in compelling them to apply state laws in many fields. 
Difficulties and absurdities have arisen only from incomplete 
application of the principle of conformity. But suppose (what 
has apparently thus far not happened) that a given piece of state 
legislation would be obstructive to the just decision of cases in a 
federal court. Congress has already indicated that there are 
weapons in its armory capable of combating such a situation. 
Where occasion demanded, Congress has shown itself willing to 
make specific provision for special cases — for instance, in the 
statute forbidding the exclusion of negroes as witnesses.** And 





118 Act of July 2, 1864, 13 STAT. 351. 
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in the Conformity Act it was provided that state practice should 
be applied only “as near as may be,” thus giving to the courts 
a rather broad discretion to prevent frustration of justice by too 
rigid conformity to state law. The fear that conformity in mat- 
ters of evidence would cause a breakdown of the federal judicial 
machinery must be labeled chimerical. 


W. Barton Leach. 
Harvarp Law SCHOOL. 
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THE PREEMPTIVE RIGHT OF SHAREHOLDERS TO 
SUBSCRIBE TO NEW SHARES 


6 bea principle on which is based the judge-made doctrine of 
corporation law, developed in the United States decisions 
and known as the preémptive right of shareholders, is that, on the 
issue of additional shares, the existing shareholders, as the ulti- 
mate co-proprietors of the business, have the right to proper pro- 
tection against the dilution, without their consent, of their existing 
interests in the corporate assets and earnings, and of their propor- 
tionate voting control. 

Exact definitions of the doctrine, frequently attempted in the 
decisions * and by the text-writers * are, it is believed, misleading 
rather than helpful, in that they cannot cover a number of estab- 
lished exceptions to the rule, which are not logical corollaries 
thereof, but exceptions based on practical convenience, and which 
can be understood only by a review of the haphazard development 
in the cases. Such definitions usually fail to recognize the essential 
distinction between the corporate doctrine of preémptive right, 
and the universally accepted principle requiring the directors, as 
fiduciaries, not to use their position for their personal advantage 
or for that of their confederates, to the detriment of the share- 
holders. None of the decisions is predicated on the thorough 
analysis of the problem which is necessary to a recognition of 
the difference between the practical questions presented on the 
threatened dilution of the stockholder’s existing interest in earn- 
ings and assets and those which arise on a threatened dilution 
of his proportionate voting power. 





1 See, e.g., Kingston v. Home Life Ins. Co., 11 Del. Ch. 258, 263, 101 Atl. 898, 
goo (1917); Stokes v. Continental Trust Co., 186 N. Y. 285, 299, 78 N. E. 1090, 
1093 (1906); Archer v. Hesse, 164 App. Div. 493, 497, 150 N. Y. Supp. 296, 299 
(1914); Electric Co. of Am. v. Edison Elec. Illuminating Co., 200 Pa. 516, 520, 
50 Atl. 164, 166 (1901). 

2 BALLANTINE, CORPORATIONS (1927) § 135; Cook, CorporaTions (8th ed. 
1923) § 286; FLreTcHer, CorPoRATIONS (1917) § 3462; MorAwetz, CoRPORATIONS 
(2d ed. 1886) § 455; MacHen, CorpPoraTIons (1908) § 603; THompson, CORPORA- 
TIONS (3d ed. 1927) § 3668. 
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It is the purpose of the present article to make such an analysis; 
to review the leading cases establishing the doctrine, as well as 
those recognizing the qualifications and exceptions thereto; to dis- 
tinguish between the qualifications which are logical corollaries to 
the rule, and the exceptions based on practical convenience; with 
this background in view, to point out the difficulties in the applica- 
tion of the doctrine, resulting from the recent development of the 
corporate structure; and to inquire how far the doctrine should 
now be modified to meet modern business conditions.* 


ANALYSIS OF THE PROBLEM 


The purpose of business is to make profits; corporate organiza- 
tion is a means to that end. The shareholders, by pooling their 
separate interests under a unified control, create a business vehicle 
much more effective than the uncombined aggregate of those inter- 
ests. An essential feature of the typical corporate organization is, 
therefore, the surrender by the shareholders of the management 
of the corporate property and business to a board of directors, 
whom they reserve the right to elect from time to time, and to 
whom they entrust the choice of officers, the direction of business 
policy within the scope of the enterprise as defined in the articles 
of association, and the discretion as to when the profits realized 
are to be divided. The shareholders remain the ultimate proprie- 
tors of the business and assets, and it is they, and they only, who 
are entitled to receive the profits available for distribution, or the 
assets on liquidation. The priorities, if any, in which such dis- 
tribution must be made as between different classes of shares, are 
specified in the articles of association, or, in some cases, in the 
by-laws, or in the resolutions authorizing the issue. The propor- 
tionate distribution within each class is fixed by the respective 
numbers of the shares held by each shareholder. 

The directors have no discretion whatever in the choice of the 
parties among whom the earnings and assets are distributable. 
To include in any such distribution parties not shareholders, or to 
make such a distribution among the shareholders otherwise than 





3 It is, of course, recognized that in view of the firm footing which the pre- 
emptive right has obtained in the decisions, its abolition could be effected only by 
statute or by proper provisions in the articles of association authorized by statute. 
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as prescribed in the articles and by the relative share holdings, 
constitutes a clear breach of trust, in violation of the obligation of 
the directors as fiduciaries. When a corporation with $100,000 
capital, divided into 1,000 shares of $100 par, has accumulated 
$100,000 surplus, each share thereby acquires a potential interest 
in $100 of such surplus. If, in such case, the corporation, requir- 
ing additional capital, issues 1,000 new shares at par for sub- 
scription ratably to existing shareholders, their relative potential 
interests in the $100,000 surplus are not impaired, since, if they 
subscribe to their proportion of the new shares, the $100 surplus 
attributable to each original share will merely be divided between 
their resulting two shares. If, however, in such a case, the new 
shares be offered at par to outsiders, or among the shareholders 
except in proportion to their holdings, this constitutes the first step 
in the distribution of $50 per share of surplus to parties not en- 
titled thereto, and is as much a breach of trust by the directors as 
would be the direct donation of a part of the corporate assets. 
When such a potential distribution is thus improperly made to the 
directors themselves or to their confederates, the breach of their 
fiduciary duty is even more obvious. 

Such is the situation which is found in the great majority of the 
decisions involving a discussion of the doctrine of preémptive 
right.* No new principle of corporate law was necessary for their 
correct solution. The established rules of law regulating the con- 
duct of fiduciaries would preclude the distribution of a potential 
interest in surplus to outsiders, just as they would the distribution 
of any part of the tangible corporate assets, and this is equally true 
whether the preémptive rights of the shareholders be expressly 
waived or reserved, or not mentioned at all, in the articles of asso- 
ciation.* The cases in which the American doctrine of preémptive 
right is essential to the decision, are those involving not merely the 
potential dilution of the relative interests of the shareholders in 
earnings and assets, but the dilution of their relative voting 
strength. The holder of too out of 1,000 outstanding voting 
shares, has a one-tenth voting power in the corporation. If 1,000 
new voting shares be issued without giving him a chance to acquire 















* See notes 34, 35, infra. 
5 See Jones v. Morrison, 31 Minn. 140, 153, 16 N. W. 854, 861 (1883); Upton v. 


Southern Produce Co., 147 Va. 937, 948, 133 S. E. 576, 579 (1926). 
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any, his proportionate voting strength will be cut down to one- 
twentieth. Nor will this result be altered by the fact that the new 
shares are issued at their full value (representing a proportionate 
interest in surplus and good will) although in the latter case the 
new shareholders, by their proportionate contribution to surplus, 
will have removed any substantial ground for complaint by exist- 
ing shareholders based on the dilution of their interest in the 
surplus. 

The essence of the problem of preémptive right, as applied to 
cases involving the dilution of voting control, was in the deter- 
mination, in the early cases, whether, by virtue of corporate or- 
ganization, the shareholders might properly have been assumed 
to have surrendered to the directors, not merely the management 
of the business and property, but also the discretion as to the 
choice of new associates® to furnish additional needed capital. 
The advantage to the shareholders of a unified control and man- 
agement of the business was fully realized, but in the early days 
there was not the present need for the ready acquisition of new 
capital. If corporate conditions a hundred years ago had been as 
they are today, both our early incorporators and our courts might 
well have recognized that, particularly in large corporations with 
scattered holdings, the advantage to the shareholders in creating 
an effective means of obtaining new capital.on favorable terms, 
would more than make up for the possible dilution of potential 
minority * voting strength. In such case, it might well have been 
assumed that, by virtue of corporate organization, the share- 
holders entrusted to the directors the authority, not merely to 
complete the subscriptions to the capital originally contemplated, 
but also to admit new shareholders, on fair terms, whenever new 
capital was required, without any duty to confine such subscrip- 
tions to the original shareholders — provided better terms could 
be obtained in good faith elsewhere. On such assumption, there 
would have been no necessity for any distinct doctrine of preémp- 





6 In Humboldt Driving Park Ass’n v. Stevens, 34 Neb. 528, 535, 52 N. W. 568, 
571 (1892), it was suggested that the preémptive rule was based on the right of the 
shareholders to rely on the continuance of associates in whose integrity they had 
confidence. 

7 With an honest board of directors, the majority can always control the 
method of issuing new shares and can confine subscriptions to existing shareholders 
if they so desire. 
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tive right. The dilution of the potential relative interest in earn- 
ings and good will would be precluded by the fiduciary obligation 
of the directors. The right to the preservation of exact propor- 
tionate voting control would not exist unless expressly reserved by 
the articles. Although one of the inherent attributes of proprietor- 
ship, it would have been surrendered, along with the right to man- 
agement, in order to obtain the greater advantages incident to 
unified control. 

As will appear from a review of the decisions in the following 
section, they have confused the various principles involved, result- 
ing in a widespread misapprehension as to which are properly 
applicable to the various situations arising. While the right of a 
shareholder to prevent dilution of his interest in the earnings and 
good will, and his right to preserve a minority voting strength are 
both based on his ultimate proprietorship, the first is a right which 
a holder of common shares * could not conceivably have been as- 
sumed to surrender, while the second is one, by the surrender of 
which he may well obtain an advantage of greater practical value 
than that which he gives up. 


THE LEADING DEcIsIONS DEVELOPING THE DOCTRINE 
OF PREEMPTIVE RIGHT 


Gray v. Portland Bank 


The first case involving the doctrine is Gray v. Portland Bank, 
decided in 1807 when a different corporate structure prevailed, 
giving rise to an entirely different practical problem from that 
now presented. This case, although always cited in the later 
decisions, is not adequately analyzed in any of them.*® The 
failure to make such analysis, together with certain peculiar 
features of the case, hereafter pointed out, are responsible, i 





8 Preferred shareholders, of course, surrender the right to share in all earnings 
in return for a prior right to share in a limited part thereof. 

® 3 Mass. 364 (1807). 

10 In an article in the Yale Law Journal written in 1908, Mr. Frederick Dwight 
presents a thorough analysis of the Gray case, as well as the Stokes case, discussed 
infra pp. 593-98, and points out the fallacy of the designation of the preémptive 
right as an absolute right similar to that incident to the ordinary ownership of 
property. Dwight, The Right of Stockholders to New Stock (1908) 18 Yate L. J. 
tol, 
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is believed, for much of the confusion of thought in the later 
opinions. 

The Gray case was an action for damages at law, by a share- 
holder against the bank, based on the issue by the bank at $100 
par, of 2,000 shares in addition to its 1,000 shares then outstand- 
ing, without giving Gray an opportunity to subscribe to the num- 
ber thereof represented by the proportion of his shares to those 
outstanding in the hands of all shareholders immediately before 
the new issue. By reason of an accumulation of profits, and of an 
enhanced earning power, the new shares had apparently a fair 
value of about $110 each. It does not clearly appear to whom the 
new shares were issued, but the inference is strong that it was to 
certain favored shareholders * who, as against Gray, would obvi- 
ously get, for nothing, two-thirds of his interest in the existing 
surplus and in the prospective earnings of the bank. The charter 
granted to the bank in 1799 provided that “the capital stock shall 
consist of a sum not less than $100,000 nor more than $300,000 in 
specie . . . and the stockholders, at their first meeting, shall, by 
a majority of votes, determine the amount of the payments to be 
made on each share, and the time when each payment shall be 
made.” The subscribers, at their first meeting, limited the stock 
to be immediately created to $100,000, and Gray took 70 shares 
and. paid the instalments as prescribed. A bank building was ac- 
quired and the company apparently prospered. In 1802, the 
stockholders voted to increase the stock to $300,000, appointed 
the board a committee to receive subscriptions for the 2,000 shares 
remaining unsubscribed, and directed them to present the new 
shares for subscription to the original subscribers and to their 
associates and assignees. Gray applied for 140 shares and was 
refused. The stock was then apparently at a premium. 

The court held Gray entitled to damages in an amount equal to 
the difference between the fair market value of the new shares, 
at the time fixed for the payment of the last instalment, and the 
subscription price, but did not allow him recovery for any subse- 
quent dividends. Judges Sewall and Sedgwick apparently did not 
wholly agree as to the grounds for their decision, and the third 
judge merely concurred in the result without indicating which 





11 See the last quotation from Judge Sedgwick’s opinion, infra pp. 592-93. 
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theory he followed. No question of voting control was discussed 
in either opinion. 

Judge Sewall construed the charter and resolutions not only as 
giving the plaintiff and the other original shareholders the right to 
subscribe pro rata to the new shares, but as giving the corporation 
the right to compel them to do so, treating the $200,000 additional 
stock as the unpaid subscription to the total capital of $300,000 
originally authorized: 


“ A vote to increase the capital stock, if it was not creation of a 
new and disjointed capital, was in its nature an agreement among the 
stockholders to enlarge their shares, in amount or in number, to the 
extent required to effect that increase. The shares first paid in became 
the first instalment of the increased capital; and the subsequent pay- 
ments might be reasonably enforced, by providing for a forfeiture of 
delinquent shares, to be sold and accounted for to the stockholder; the 
proceeds to be carried to his account, deducting the instalments, or 
additional payments required.” +” 


Judge Sedgwick, on the other hand, although concurring in the 
decision that Gray was entitled to damages, regarded the share- 
holders as having merely an option to subscribe to the new shares, 
and not an obligation to do so: 


“‘T have no doubt that every proprietor of the old stock had an elec- 
tion, and might, if they pleased, in proportion to their property in the 
old, become interested in the new stock; but I do not think they could 
be compelled to subscribe; and I do think that they might relinquish 
that right; or that it might be forfeited by not being claimed; and that, 
in either case, other subscribers might be admitted to supply the de- 
ficiency.” 1% 


Judge Sedgwick based his decision also on the fiduciary status 
of the directors, as appears from the following passage: 


“ Suppose it to have been morally certain, that the augmentation 
would have been double in value, to the amount of the money necessary 
to make it; could a combination of a majority have deprived the 
minority of their proportion? The whole number of shares was one 
thousand; could the proprietors of five hundred and one have engrossed 





12 3 Mass. at 380. 
18 Ibid. at 387. See also ibid. at 388. 
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the whole, and deprived their partners of their share? It is impos- 
sible.” ** 


The case involved neither the question of voting control nor of 
the issue of shares authorized subsequent to incorporation, but 
merely the right of a shareholder to recover the actual loss of his 
interest in earned surplus by being denied his proportion of the 
balance of the shares originally authorized.” In spite, however, 
of the limited scope of the actual decision in Gray v. Portland 
Bank, it has been always regarded by courts and lawyers as estab- 
lishing the present doctrine of preémptive right, and such con- 
tinued and universal acceptance is of itself sufficient to sustain the 
doctrine in its present form.*° 


Stokes v. Continental Trust Co. 


The other leading case on the preémptive right, meriting ex- 
tended discussion, is Stokes v. Continental Trust Co." This 
was an action to compel the defendant to issue to the plaintiff, 
at par, 221 shares of new stock, constituting his proportion of 
an additional issue, or, in the alternative, to recover damages 
measured by the excess market value above par, of such 221 
shares. In the fall of 1901, when the market value of the 
shares was $425,’* Blair & Co., responsible bankers, offered to 
take an entire new issue of 5,000 shares, but no less amount, at 
$450 per share. The proposal stated “that the proposed pur- 
chasers were a group of men who could bring large deposits and 
profitable business to the Company, and that they would require 
not more than 1o places [out of 21] on the Board of Trustees, the 
names to be satisfactory to the Executive Committee.” *® At the 





14 Jbid. at 383-84. 

15 Later cases expressly hold that where the balance of the originally authorized 
shares is afterwards issued for full, fair value, the original shareholders have no pre- 
emptive right to subscribe to their proportionate part of it. See note 43, infra. 

16 See Miles v. Safe Dep. & Trust Co., 259 U. S. 247, 252 (1922). 

17 186 N. Y. 285, 78 N. E. 1ogo (1906). 

18 This figure is specifically stated in the report in the Appellate Division as the 
market value “in the middle of September 1901,” before Blair & Co. made their 
offer. 99 App. Div. 377, 378, 91 N. Y. Supp. 239, 240 (1904). From the opinion 
of the Court of Appeals, it might seem that the value in September, 1901, was $450. 
See 186 N. Y. at 287, 78 N. E. at rogr. 

19 See 99 App. Div. at 378, 91 N. Y. Supp. at 240. 
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shareholders’ meeting held in January, 1902, the plaintiff voted in 
favor of the increase, but against the sale to Blair & Co., which, 
however, was approved by all the shareholders, except Stokes and 
one other, the holder of twenty shares. The market price of the 
share at the date of the meeting in January, 1902, had risen to 
$550, and in April, 1904 (the time of the trial) to $700. From 
the opinion of the Appellate Division,” it would appear that the 
increase in market value from September, 1901, to January, 1902, 
was due to the offer by Blair & Co. The company had accumu- 
lated a surplus of $1,048,450.94, giving to each of the 5,000 out- 
standing shares a book value of $309.69. The sale to Blair & 
Co. would increase this book value of the shares to $381 each.” 
The trial court gave judgment for Stokes for the difference be- 
tween par and the market value when the shareholders met 
($550). The Appellate Division reversed on the ground that 
Stokes had offered only par and not the $450 offered by Blair & 
Co. The Court of Appeals reversed the Appellate Division and 
affirmed the trial court, but modified the damages to the difference 
between the market value at the time of the shareholders’ meeting 
($550) and the price offered by Blair & Co. ($450). Two of the 
six judges dissented on the ground that the increase in the market 
price over the price offered by Blair resulted solely from Blair’s 
offer. On the assumption that Blair’s offer had equalled the then 
fair. value of the shares, apparently no damages would have been 
awarded by the majority. The court did not grant the specific 
relief — the issue of 221 shares — demanded by the plaintiff. 
Judge Vann, for the majority, said in part: 


“We are thus led to lay down the rule that a stockholder has an 
inherent right to a proportionate share of new stock issued for money 
only and not to purchase property for the purposes of the corporation 
or to effect a consolidation, and while he can waive that right, he cannot 
be deprived of it without his consent except when the stock is issued 
at a fixed price not less than par and he is given the right to take at 
that price in proportion to his holding, or in some other equitable way 





20 “ The benefit which has resulted from the sale of the new stock to Blair & Co. 
has increased the market value of the plaintiff’s shares of stock from $400 to $700, 
and has intrinsically increased it in the difference between the former and the 
present book value of the stock.” Ibid. at 385, 91 N. Y. Supp. at 245. 

21 See ibid. at 378, 91 N. Y. Supp. at 240. 
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that will enable him to protect his interest by acting on his own judg- 
ment and using his own resources.” *? 

“ A corporation is somewhat like a partnership, if one were possible, 
conducted wholly by agents where the co-partners have power to appoint 
the agents, but are not responsible for their acts. The power to manage 
its affairs resides in the directors, who are its agents, but the power to 
elect directors resides in the stockholders. This right to vote for 
directors and upon propositions to increase the stock or mortgage the 
assets, is about all the power the stockholder has. ... Hence, the 
power of the individual stockholder to vote in proportion to the number 
of his shares, is vital and cannot be cut off or curtailed by the action of 
all the other stockholders even with the co-operation of the directors and 
officers.” ?° 

“ Of course, there is a distinction when the new stock is issued in 
payment for property, but that is not this case. ... When the new 
stock is issued in payment for property purchased by the corporation, 
the stockholders’ right is merged in the purchase, and they have an 
advantage in the increase of the property of the corporation in propor- 
tion to the increase of stock.” ** 

“The new stock belonged to the stockholders as an inherent right 
by virtue of their being stockholders, to be shared in proportion upon 
paying its par value or the value per share fixed by vote of a majority 
of the stockholders, or ascertained by a sale at public auction. .. . 
Otherwise the majority could deprive the minority of their proportionate 
power in the election of directors and of their proportionate right to 
share in the surplus, each of which is an inherent, preemptive and vested 
right of property.” *° 


While this opinion includes a greater amount of helpful reason- 
ing than any other case dealing with this question, it also con- 
tains a number of misleading fallacies. It fails to distinguish be- 
tween the fiduciary obligation of the directors and of the majority 
of shareholders (prohibiting them from stealing from the minor- 
ity) and the inherent right of the minority to have their position 
preserved against dilution by the bona fide admission of new in- 
terests.2° The court fails to recognize the case of an issue for 





22 186 N. Y. at 299, 78 N. E. at 1094-95. 24 Ibid. at 298, 78 N. E. at 1094. 

23 Ibid. at 296, 78 N. E. at 1093. 25 Ibid. at 297, 78 N. E. at 1094. 

26 There is no intimation in the opinion of the Court of Appeals that Blair & 
Co. were in any way in league with the directors or with the majority shareholders. 
The opinion of the Appellate Division states: 

“Nor do we understand that it is seriously contended that in acceding to the 
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property or in a consolidation as an exception to the rule, justified 
only by practical necessity, and otherwise logically irreconcilable.” 
The court’s observation as to the stockholder’s right being 
“merged in the purchase ” of the property is an example of the 
kind of sophistry by means of which judges occasionally relieve 
themselves from thinking out difficult problems. If the pre- 
emptive right were really an “ inherent ” right of property, Stokes 
should not have been deprived of it, merely on the payment 
of damages. The court was apparently unwilling to go so 
far as to sustain an absolute right in Stokes to have his pro- 
portion of the new shares, and compromised by allowing him dam- 
ages in the difference between the market value and the price paid 
by Blair & Co. As to this conclusion, the reasoning of the minor- 
ity judges ** would seem to preclude a recovery, since the plaintiff 
never offered to pay the Blair price ($450), but merely par, and 
since the increase in market value from $450 to $550 apparently 
resulted from Blair & Co.’s offer. 

Even as applied to the shareholder’s right to the preservation of 
his relative interest in earnings and assets, it is inaccurate and 
misleading to refer to such right as an “absolute ” or “ inherent ” 
one, connoting a right similar to that of an owner in his property. 
If it were, it could not be curtailed by attaching to it “ reasonable 
conditions ” in the form of a time limit or otherwise,” nor could a 





proposition of Blair & Co. to sell the entire new issue at the price fixed, there was 
any discrimination against any stockholder, or that there was any bad faith on the 
part of the officers, or that all the stockholders did not share equally in the benefits 
arising from the arrangement which was consummated.” 99 App. Div. at 380, 91 
N. Y. Supp. at 241. 

27 See pp. 606-08, infra. 

28 See 186 N. Y. at 301, 78 N. E. at 1095. 

29 The cases apparently hold that a time limit upon the right to subscribe will 
be enforced, even though the stockholder did not learn until too late of the sub- 
scription right, and stock worth a premium was offered at par. Noble v. Great Am. 
Ins. Co., 200 App. Div. 773, 194 N. Y. Supp. 60 (1922); Hoyt v. Great Am. Ins. 
Co., 201 App. Div. 352, 194 N. Y. Supp. 449 (1922); cf. Pearson v. London & 
Croydon Ry., 14 Sim. 541 (1845). One may question the justice of a rule by which 
the corporation, upon a scant month’s notice, can thus confiscate a substantial part 
of the value of the stockholder’s present holdings. A partial solution might be to 
require the corporation to issue shares to the tardy applicant, if in fact some then 
remain untaken. Cf. Sommer v. Armor Gas & Oil Co., 71 Misc. 211, 128 N. Y. 
Supp. 382 (1911), aff'd (mem.), 147 App. Div. 919 (1911). Mr. Morawetz, in his 
article, The Preémptive Right of Shareholders (1928) 42 Harv. L. Rev. 186, 191, 








THE PREEMPTIVE RIGHT OF SHAREHOLDERS 5907 


shareholder be deprived of his interest because he was forced to 
let his rights lapse through financial inability to take up his 
shares.*° All the courts and writers apparently agree that if new 
non-voting shares are sold at their fair value, existing share- 
holders suffer no legal injury from being denied an opportunity to 
subscribe to their proportion, since the amount of such price or 
fair value in excess of par will represent a properly proportionate 
contribution by the new shareholders to surplus, by reason of 
which there will be no resulting diminution in the interest therein 
attributable to outstanding shares.** If, however, the share- 
holders in fact had a fundamental and inherent right to preserve 
their exact proportionate interest in the assets and future earn- 
ings of the company, they could not be compelled to permit a part 
of such interest to be transferred by the directors to outsiders at 
what the directors or a court and jury consider the fair value. 





makes the interesting suggestion that the unsubscribed shares be sold, at the end of 
the subscription period, at their then fair value, the corporation receiving the 
original subscription price, and the shareholders who failed to subscribe being 
credited with any premium. Cf. Mason v. Davol Mills, 132 Mass. 76 (1882). 

In three Pennsylvania cases, Reese v. Bank, 31 Pa. 78 (1855), Morris v. Stevens, 
178 Pa. 563, 578, 36 Atl. 151, 153 (1897), and Electric Co. of Am. v. Edison Elec. 
Illuminating Co., 200 Pa. 516, 50 Atl. 164 (1901), there are dicta to the effect that 
the directors (Reese v. Bank) or the majority of the stockholders (Morris v. 
Stevens) may order the new shares sold to the highest bidder “ and then the profits 
would be shared among the members at the next dividend” (Reese v. Bank). See 
also Matter of Wheeler, 2 Abb. Pr. (N.s.) 361, 363 (N. Y. 1866); Stokes v. Con- 
tinental Trust Co., 186 N. Y. 285, 287, 78 N. E. 1090, 1094 (1906), quoted supra 
p. 595. Contra: Jones v. Concord & Montreal R. R., 67 N. H. 234, 30 Atl. 614 
(1892) semble. 

The decisions are in conflict as to whether par value stock may be issued at a 
premium against the objection of a stockholder who has been offered his chance to 
subscribe to his proper proportion. See, e.g., Scheirich v. Otis-Hidden Co., 204 Ky. 
289, 264 S. W. 755 (1924); Hammond v. Edison Illuminating Co., 131 Mich. 79, 
90 N. W. 1040 (1902) ; Cunningham’s Appeal, 108 Pa. 546 (1885) [but cf. De La 
Cuesta v. Insurance Co., 136 Pa. 62, 20 Atl. 505 (1890) ]; see also Dunn v. Acme 
Auto & Garage Co., 168 Wis. 128, 137, 169 N. W. 297, 300-01 (1918) ; cf. Jones v. 
Concord & Montreal R. R., 67 N. H. 234, 30 Atl. 614 (1892); Stokes v. Conti- 
nental Trust. Co., 186 N. Y. 285, 297, 78 N. E. 1090, 1094 (1906) ; Thurmond v. 
Paragon Colliery Co., 82 W. Va. 49, 57, 95 S. E. 816, 819 (1918). 

80 See Schramme v. Cowin, 205 App. Div. 20, 199 N. Y. Supp. 98 (1923). It 
rarely happens, particularly in the case of large corporations, that a shareholder who 
has not the means to take up his shares cannot sell his rights. 

31 See General Inv. Co. v. Bethlehem Steel Corp., 88 N. J. Eq. 237, 241, 102 Atl. 
252, 254 (1917); Frey, Shareholders’ Pre-emptive Rights (1929) 38 Yate L. J. 563, 
568, n.14. 
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An owner of private property need not part with it to a private 
individual at any price. Two out of three partners cannot compel 
the third to admit a fourth, even as a limited and non-voting mem- 
ber, merely by fixing the price of admission at what everyone ex- 
cept the objecting partner considers the fair value of the firm’s 
assets, good will, and prospects. A shareholder may be more 
sanguine as to the prospective earnings of the corporation than 
the “reasonably prudent man” whose opinion fixes our “ fair 
value,” and he may be unwilling to sell, for $150, shares which 
a judge or jury would say were worth much less.” 


None of the other decisions contains a sufficiently instructive 
discussion of the principles involved to warrant an extended 
analysis. Anyone who undertakes to read the numerous decisions 
which the text-writers, the digests, and the decisions cite as sup- 
porting the doctrine of preémptive right, will be surprised, it is 
believed, to find how very few ** there are which do not involve 





82 In his article, Shareholders’ Pre-emptive Rights (1929) 38 Yate L. J. 563, 
Mr. A. H. Frey contends that since a shareholder has no preémptive right to his 
proportion of non-voting shares issued at full fair value, his right to preserve an 
interest in assets and earnings is a mere qualified right, whereas the right to preserve 
proportionate voting control is, he contends, an “ absolute” one, which should be 
protected irrespective of substantial injury. The present writer draws a different 
conclusion; although both rights are based on a common origin — ultimate pro- 
prietorship — neither is an absolute right. From a consideration of the qualifica- 
tions and exceptions to the rule, it would appear that the former is less “ qualified ” 
than the latter. 

83 The following cases would not appear to involve the fiduciary principle: 
Bates v. United Shoe Mach. Co., 206 Fed. 716 (E. D. N. Y. 1913), aff'd, 216 Fed. 
140 (C. C. A. 2d, 1914); Real Estate Trust Co. v. Bird, 90 Md. 229, 44 Atl. 1048 
(1899); Jones v. Concord & Montreal R. R., 67 N. H. 234, 30 Atl. 614 (1892); . 
Wall v. Utah Copper Co., 70 N. J. Eq. 17, 62 Atl. 533 (1905); Stokes v. Con- 
tinental Trust Co., 186 N. Y. 285, 78 N. E. 1090 (1906); Russell v. American Gas 
& Elec. Co., 152 App. Div. 136, 136 N. Y. Supp. 602 (1912) ; Dunn v. Acme Auto & 
Garage Co., 168 Wis. 128, 169 N. W. 297 (1918). 

The Stokes and Wall cases, although the latter involved an issue of convertible 
bonds, seem to be the most clear-cut decisions, based squarely on the doctrine of pre- 
emptive right. The Dunn and Jones cases, although involving certain collateral 
points, are also square decisions. In the Bates case, the shareholders’ resolution 
gave the right of subscription to the stockholders of record, and the principal ques- 
tion discussed was whether plaintiff was entitled thus to subscribe and whether he 
was not restricted to his action for damages at law. In the Russell case, the entire 
discussion concerned participation in surplus. While the report does not state that 
the preferred stock had voting rights, it does not state the contrary. The existence 
of voting rights in the preferred would seem to be the only ground on which the 
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either a deliberate attempt by the directors, for their own benefit, 
to wrest the control from the majority shareholders,** or an 
attempt to deprive the complainants of a substantial interest 
in the surplus and potential earnings by arbitrarily denying 
them a right to subscribe to new shares issued at substantially 
less than their admitted book and market value.** The cases 
of the two latter classes required no new doctrine as a basis for 
their decision. All involved an obvious breach of the duty of the 
directors as fiduciaries and would have been similarly decided 
irrespective of any distinct common law doctrine of preémptive 
right.*° The first group are all flagrant breaches of trust. The 
second, on analysis, are found to belong to the same class. Where 
new shares are issued for substantially less than they are pres- 
ently worth, the arbitrary exclusion of some shareholders from 
the right to participate, must, in almost every case, be predicated 
on an improper motive.*’ 





court below (whose judgment was here affirmed) could have assured the preferred 
stockholders a right to subscribe to new preferred. See infra pp. 610, 612. 

See also Hammond v. Edison Illuminating Co., 131 Mich. 79, 90 N. W. 1040 
(1902) ; Page v. American & British Mfg. Co., 129 App. Div. 346, 113 N. Y. Supp. 
734 (1908). 

In a number of cases, such as Electric Co. of) Am. v. Edison Elec. Illuminating 
Co., 200 Pa. 516, 50 Atl. 164 (1901), although the court professed to rest the 
decision on the corporate doctrine of preémptive right, a violation by the directors 
of their fiduciary obligation is easily readable between the lines. 

34 See, e.g., Snelling v. Richard, 166 Fed. 635 (S. D. N. Y. 1909) (involving the 
balance of shares originally authorized); Titus v. Paul State Bank, 32 Idaho 23, 
179 Pac. 514 (1919); Whitaker v. Kilby, 122 App. Div. 895, 106 N. Y. Supp. 511 
(1907) ; Glenn v. Kittanning Brewing Co., 259 Pa. 510, 103 Atl. 340 (1918) ; Luther 
v. Luther Co., 118 Wis. 112, 94 N. W. 69 (1903). 

35 See, e.g., Gray v. Portland Bank, 3 Mass. 364 (1807); Essex v. Essex, 141 
Mich. 200, 104 N. W. 622 (1905); Jones v. Morrison, 31 Minn. 140, 16 N. W. 854 
(1883) ; Way v. American Grease Co., 60 N. J. Eq. 263, 47 Atl. 44 (1900) ; Bank of 
Montgomery v. Reese, 26 Pa. 143, 31 Pa. 78 (1855). 

86 In England and Canada, the courts have apparently recognized no common 
law principle of preémptive right. Cf. Fraser v. Whalley, 2 H. & M. 10 (1864); 
Punt v. Symons & Co., Ltd., [1903] 2 Ch. 506; Abbotsford Hotel, Ltd. v. Kingham, 
tor L. T. R. 777 (1909); Piercy v. Mills & Co., Ltd., [1920] 1 Ch. 77; Harris v. 
Sumner, 39 N. B. 204, 220, 221 (1909); Martin v. Gibson, 15 Ont. L. R. 623, 633 
(1907). The English Companies Acts have contained provisions requiring the di- 
rectors to make an initial offer pro rata to stockholders. See 25 & 26 Vict. c. 89, 
sch. 1, tab. A, § 27 (1862) ; 8 Epw. VII, c. 69, sch. 1, tab. A, § 42 (1908). 

87 See Bodell v. General Gas & Elec. Corp., 132 Atl. 442, 447-48 (Del. 1926), 
decree aff’d, 140 Atl. 264 (Del. 1927). 
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Tue Cases AcTUALLY INVOLVING THE DOCTRINE OF 
PREEMPTIVE RIGHT 


The typical case in which this problem is really involved is that 
in which new shares are issued by the directors to an outsider, in 
entire good faith, at their admitted fair value. Such was the 
Stokes case, excluding the circumstance that the increase in value 
from $450 to $550 resulted solely from Blair & Co.’s offer. This 
case, with the few additional decisions not involving an attempt 
to secure control or a dilution of the complainant’s interest in 
surplus, present flatly the only real problem incident to the appli- 
cation of the doctrine of preémptive right —a problem which 
rarely arises in a bona fide litigation on behalf of anyone whose 
substantial rights have been interfered with, but which, as one of 
the most potent weapons of the professional corporate trouble- 
maker ** turns up frequently to haunt the practitioner who is ad- 
vising corporations how they may most effectively and economi- 
cally increase their capital stock. 

Such a case, unadulterated by any fiduciary question, would be 
this: A corporation with 1,000 outstanding shares of no par value, 
scattered among fifty holders, duly authorizes the issue of 500 
more such shares. Certain bankers are willing to take the whole 
500, but no less number, at $60,000 cash, which admittedly is a 
fair price, considering both assets and prospective earnings. It is 
apparent that if the 500 shares are offered pro rata to the share- 
holders at $120 per share, only a small number will subscribe, 
which will seriously affect the company’s prestige. The new 
capital is needed at once, and the directors all honestly and cor- 
rectly believe that the issue of the whole block to the bankers is 
for the best interests of the company and will result in an imme- 
diate enhancement in the value of all the shares. Can the holder 
of fifty shares block the issue to the bankers, or recover damages 
after it goes through? 

Under the decisions he can probably enjoin the issue if it be of 
voting stock for cash, but not if it be of non-voting stock, and 
not if the issue be for property or services. Under the Stokes case, 





88 See, e.g., Venner v. American Tel. & Tel. Co., 110 Misc. 118, 181 N. Y. Supp. 
45 (1920). 
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he might recover damages, which he never suffered, measured 
by the enhancement in value due solely to the obtaining of 
new capital through the very transaction of which he is com- 
plaining. 

It is submitted that, as applied to large corporations, with stock 
widely distributed, the rule constitutes an unnecessary refinement 
which in the long run works to the disadvantage of the share- 
holders, whose substantial rights are sufficiently protected by the 
enforcement of the fiduciary duty of the directors. Unquestion- 
ably the voting rights incident to new voting shares are often 
valuable, but such value is reflected in the fair value which it is 
assumed will be received for the shares. Such fair value reflects 
three principal elements: (1) the tangible assets of the corpora- 
tion; (2) its intangible assets, including its good will or prospective 
earning power; (3) the quantum of voting control incident to the 
block offered, a substantial amount commanding a higher sum 
per share than a few scattered shares. If, as it is assumed, the 
price for the new shares adequately reflects all these elements, a 
minority shareholder in a large corporation is deprived of nothing 
substantial, by an issue of new voting shares to an outsider. The 
new subscriber pays for the interest in capital, surplus, and in 
prospective earnings, and for that part of the voting control which 
the existing shareholders give up. 


THE QUALIFICATIONS AND EXCEPTIONS TO THE 
PREEMPTIVE RIGHT 


A review of the exceptions and qualifications to the rule, recog- 
nized in the decided cases, will further illustrate the haphazard 
manner in which the doctrine of preémptive right has developed. 

As has been intimated, the several circumstances in which, 
under the decided cases, the preémptive right has been denied to 
existing shareholders, are explainable in some instances by reason, 
in others merely by convenience. The former may be termed 
qualifications to the rule, the latter, exceptions. The qualifica- 
tions are based on a presumed surrender, in advance, by the 
shareholders, of the right to subscribe to their ratable share of 
future issues. This surrender may be express, as by acquiring 
shares in a corporation whose charter, articles of association, or 






602 HARVARD LAW REVIEW 


by-laws contain such a provision; *® or the stockholder may be 
barred by failure to subscribe upon proper notification,*® by laches 
in failing to act when an improper sale is made to outsiders,** or 
by conduct amounting to a ratification.* 


Balance of Shares Constituting Initial Issue 


In respect to the balance of the shares constituting the initial 
issue, a waiver of the stockholder’s preémptive right may be im- 
plied from the circumstances. Plainly, the subscribers for the 
first few shares take them with the understanding that the incor- 
porators are free to complete the subscription of the capital con- 
templated by the prospectus, and that it is only on such completion 
that the several shareholders may rely on the preservation of the 
right to their then proportional status. 

It is misleading to say, however, as has been said in some of the 
loosely reasoned cases,** that the preémptive right does not apply 
to the stock originally authorized, but only to that authorized 
subsequent to incorporation. The Gray case, on which the doc- 
trine is founded, involved shares provided for by the original 
articles, and Judge Sewall expressly based his decision on the fact 
that the shares in question were part of those originally authorized 
and not “ new and disjointed capital.” ** Granted the existence 





89 See Ohio Ins. Co. v. Nunnemacher, 15 Ind. 294 (1860). 

40 Hart v. St. Charles St. R. R., 30 La. Ann. 758 (1878) ; Hoyt v. Shenango Val- 
ley Steel Co., 207 Pa. 208, 56 Atl. 422 (1903). But cf. Upton v. Southern Produce 
Co., 147 Va. 937, 948, 133 S. E. 576, 579 (1926). 

#1 Terry v. Eagle Lock Co., 47 Conn. 141 (1879) ; Keeney v. Converse, 99 Mich. 
316, 58 N. W. 325 (1894). 

42 Terry v. Eagle Lock Co., 47 Conn. 141 (1879); St. Croix Lumber Co. v. 
Mittlestadt, 43 Minn. 91, 44 N. W. 1079 (1890). 

48 See Curry v. Scott, 54 Pa. 270 (1867), where the right was denied as to the 
balance of the original issue; Russell v. American Gas & Elec. Co., 152 App. Div. 
136, 139, 136 N. Y. Supp. 602, 603 (1912), where this qualification is apparently 
assumed as an established corollary to the rule. See also Griffith v. Sprowl, 45 Ind. 
App. 504, 91 N. E. 25 (1910) ; Sims v. Street R. R., 37 Ohio St. 556, 564-65 (1882) ; 
Archer v. Hesse, 164 App. Div. 493, 497, 150 N. Y. Supp. 296, 300 (1914). 

In Reese v. Bank, 31 Pa. 78 (1855), Titus v. Paul State Bank, 32 Idaho 23, 26, 
179 Pac. 514, 515 (1919), Thurmond v. Paragon Colliery Co., 82 W. Va. 49, 56, 95 
S. E. 816, 819 (1918), however, the preémptive right was apparently assumed to be 
available, though the shares were part of those originally authorized. See additional 
cases cited in 5 FLETCHER, CoRPORATIONS (1918) § 3479, nn. 68-70. 

44 See p. 592, supra. 
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of the right, it should not be denied merely because the original 
articles authorized not merely the shares intended for immediate 
issue, but those to provide for indefinite expansion. The proper 
test is not whether the shares were originally or subsequently 
authorized, but whether they are a part of the capital with which 
it was contemplated to launch the enterprise, in which all, whether 
joining first or last, might properly count on obtaining and keep- 
ing a proportionate part. 


Treasury Shares 


The case of treasury shares — acquired by the corporation out 
of surplus with a view to their subsequent reissue — might be 
classed either as a qualification, or as an exception. The decisions 
recognize that such shares may be reissued by the directors, for 
full value, in good faith, without first offering them ratably to 
existing shareholders.** The proportionate voting status, which 
the latter are supposed to rely on maintaining, is of a total which 
includes the treasury shares, and on this theory the case is anal- 
ogous to the balance of the shares contemplated as constituting 
the original set-up. Where, however, a corporation having out- 
standing 800 shares acquires 300 of them, the voting strength of 
the holder of 100 shares is thereby immediately raised from one- 





45 Borg v. International Silver Co., 11 F.(2d) 143 (S. D. N. Y. 1926), aff'd, 
ibid. at 147 (C. C. A. 2d, 1925) ; Crosby v. Stratton, 17 Colo. App. 212, 220, 68 Pac. 
130, 133 (1902) ; Hartridge v. Rockwell, R. M. Charlt. 260 (Ga. 1828) ; cf. Borg v. 
International Silver Co., 2 F.(2d) 910 (S. D. N. Y. 1924). See also State ex rel. 
Page v. Smith, 48 Vt. 266, 289-90 (1876). 

There is some loose talk in the cases about a corporation owning its shares, 
some of it even applied to shares which have never been issued. See Miller v. 
Illinois Cent. R. R., 24 Barb. 312, 330 (N. Y. 1857); State ex rel. Page v. Smith, 
48 Vt. 266, 268, 290 (1876). A corporation cannot, of course, own its own shares, 
as an asset, any more than a man can swallow his own oesophagus. When a cor- 
poration “ acquires its own shares,” what happens is that a part of the co-proprietors 
buy out one of their former associates. When they do this with the intention of 
presently substituting a new associate, the corporation carries the shares, at cost, 
as an asset, with the fiction that they are outstanding, although they are really but 
a book entry and not recognized for voting purposes or in connection with such 
practical problems as income taxation. See Note (1928) 41 Harv. L. Rev. 657. 
When they acquire the shares with the intention of retiring them or of holding them 
indefinitely, they are not properly treasury shares within the rule permitting their 
reissue without a pro rata offer. Dunn v. Acme Auto & Garage Co., 168 Wis. 128, 
169 N. W. 297 (1918). 
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eighth to one-fifth, which, with a board of five would, under cumu- 
lative voting,*® enable him to elect himself to the board. If the 
preémptive right, as applied to the preservation of proportionate 
minority voting strength, is really important, and is based on the 
right to protect an inherent status as co-proprietor, much could 
be said for the propriety of its application to such a case. Of 
course, it is only in respect to voting control that the qualification 
or exception relative to treasury shares is recognized. Such shares 
cannot be issued for less than their then fair value without pro- 
rating their subscription among the shareholders; ** nor may the 
directors use the issue of treasury shares as the means for im- 
properly manipulating control or of giving themselves or their 
friends an advantage at the expense of the minority.** This con- 
sideration reconciles, it is believed, certain cases involving treasury 
shares which Mr. Frey apparently considers conflicting.* 


Unsubscribed Shares 


A further instance in which the rule is inapplicable, and one 
believed to be irreconcilable logically, is in the case of shares to 
which certain holders refuse or fail to subscribe within the al- 
lotted time. Such shares, it is universally agreed, may be offered 
to outsiders at or above the subscription price, without first pro- 
rating them among the other shareholders, even though the latter 
are anxious to secure all the shares available.” ‘This qualification 





46 The possible injury to the shareholder whose percentage of voting shares, less 
than a majority, is reduced just below the number necessary to enable him to elect 
one director, presents a problem which has apparently never squarely arisen in any 
decided case, but which might well move the organizers of a small corporation to 
stipulate for preémptive rights. See Bond v. Atlantic Terra Cotta Co., 137 App. 
Div. 671, 680, 122 N. Y. Supp. 425, 433 (1910). 

47 See Hartridge v. Rockwell, R. M. Charlt. 260, 263-64 (Ga. 1828). 

48 Borg v. International Silver Co., 11 F.(2d) 147, 151-52 (C. C. A. 2d, 1925); 
Elliott v. Baker, 194 Mass. 518, 80 N. E. 450 (1907); cf. Agricultural Soc. v. 
Eichholtz, 45 Kan. 164, 166, 25 Pac. 613 (1891) ; Strickler v. McElroy, 45 Pa. Super. 
165 (1911) ; and Provident Trust Co. v. Geyer, 248 Pa. 423, 94 Atl. 77 (1915), as 
to the balance of originally authorized shares issued in bad faith. But see State 
ex rel. Page v. Smith, 48 Vt. 266, 290 (1876). 

49 See Frey, Shareholders’ Pre-emptive Rights (1929) 38 Yate L. J. 563, 
580-81. 

50 Dusenberry v. Sagamore Dev. Co., 164 App. Div. 573, 150 N. Y. Supp. 229 
(1914) semble; cf. Hall v. Hall, 30 Ohio C. C. 826 (1908); see also State ex rel. 
Page v. Smith, 48 Vt. 266 (1876). 
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or exception is somewhat analogous to that of treasury shares. It 
is based also, however, on practical convenience, since a contrary 
rule would involve an interminable process of offer and re-offer in 
progressively more minute fractions. In this connection, attention 
is again called to the fact that if the right of shareholders to main- 
tain their proportionate status were really an inherent and in- 
defeasible one, they could not properly be deprived of it merely 
by a thirty-day offer, of which often they never learn until the 
time has expired.” 


Shares Having Potential Voting Rights or Voting 
Rights About to Expire 


Another recognized exception is that of non-participating pre- 
ferred shares entitled to vote only on a specified number of divi- 
dend defaults. Such shares are said to have no preémptive right 
to subscribe to voting shares (issued for full value) unless their 
voting rights have actually accrued or are about to accrue. Simi- 
larly, it is said that where preferred shares have secured voting 
rights which are on the point of being again put in abeyance by 
payment in full of the overdue preferred dividends, such preferred 
shares will have no preémptive rights. No one, however, has been 
able to draw a clear line as to just when these conditions are met. 
If the voting right of the preferred shares is just too remote to 
enable the holder to participate, his potential voting strength will 
clearly be diluted by the issue of the new shares. Similarly, to 
deprive voting shares which have the vote, of preémptive rights, 
merely because they are probably about to lose them, is not 
strictly logical.°* The case where non-voting but participating 
shares are issued for full market value, constitutes an exception 












51 See note 29, supra. 

52 See Yoakam v. Providence Biltmore Hotel Co., 34 F.(2d) 533, 539 (D. R. I. 
1929); General Inv. Co. v. Bethlehem Steel Corp., 88 N. J. Eq. 237, 241, 102 Atl. 
252, 254 (1917); cf. Niles v. Ludlow Valve Co., 202 Fed. 141 (C. C. A. 2d, 1913) ; 
Stone v. United States Envelope Co., 119 Me. 394, 111 Atl. 536 (1920) ; Hills, Pre- 
emptive Right of Preferred Stockholders to Subscribe to New Stock (1927) 5 
N. Y. L. Rev. 207; see also cases in the Note to Riverside & Dan River Cotton Mills 
v. Branch & Co., 147 Va. 509, 137 S. E. 620, in 52 A. L. R. 213, 231-33 (1927). 

58 Carefully drawn issues of preferred stock contain express provisions to insure 
voting strength represented as incident to the preferred shares when their voting 
rights arise, no matter what additional issues may have intervened. 
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to the rule, based apparently on practical convenience and on the 
principle de minimis. While the book value of existing shares 
would, of course, not be adversely affected by such an issue, exist- 
ing shareholders may take a more optimistic view of the com- 
pany’s prospects than did the directors, who, although in good 
faith, have fixed the “ fair market value ” on which the exception 
is predicated.™ 


Convertible Securities 


Another instance in which potential voting rights and interest 
in surplus and future earnings are not recognized in connection 
with preémptive rights, is in the case of bonds or non-voting stock 
convertible into voting stock. The courts have held that an owner 
of convertible bonds has no right to subscribe to new stock unless 
he actually converts his bonds before the subscription period 
elapses; °° it has never been intimated that he would have a right 
to subscribe to additional convertible bonds so as to preserve his 
position as a potential shareholder. Properly drawn convertible 
issues contain provisions designed to protect the holders against 
dilution of the shares into which the securities are to be con- 
verted, but these provisions usually permit the issue of additional 
shares for full value or for not less than a specified amount. 


Issues for Property or Services 


The principal case constituting a clear exception to the rule is 
that involving the issue of additional voting shares, for full value, 
in exchange for property or for services. While, as pointed out 





54 See an interesting article by Charles H. Woods, Esq., Certain Phases of the 
“ Pre-emptive Rights” of Stockholders (June, 1929) THE Security Owner 8. 

55 Pratt v. American Bell Tel. Co., 141 Mass. 225, 5 N. E. 307 (1886); Miller v. 
Illinois Cent. R. R., 24 Barb. 312 (N. Y. 1857) ; cf. Van Slyke v. Norris, 159 Minn, 
63, 68, 198 N. W. 400, 411 (1924). This conclusion would doubtless hold even in 
the case of an issue of new shares made prior to the date when the conversion right 
became available. ‘ 

The problem whether preémptive rights attach to convertible securities is, of 
course, entirely different from that as to the right of voting stockholders to sub- 
scribe to their pro rata share of securities convertible into voting stock. The cases 
recognize the latter right. Wall v. Utah Copper Co., 70 N. J. Eq. 17, 62 Atl. 533 
(1905). But see Venner v. American Tel. & Tel. Co., 110 Misc. 118, 122, 181 N. Y. 


Supp. 45, 47 (1920). 
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by Mr. Frey in his recent article ** heretofore referred to, there is 
no well-reasoned decision which sustains an issue for property 
without a preliminary proportionate offering to shareholders, 
there is no case which even intimates, much less decides, that the 
rule applies to issues for property. One poorly reasoned decision 
flatly holds that it does not,°’ and the dicta in all the cases where 
the question has been discussed, are to the same effect,** as are 
also the statements of the text writers.°° Mr. Frey © doubts the 
propriety of the exception. On grounds of strict logic, his position 
is unanswerable. Where a corporation has outstanding 10,000 
shares, held 1,000 each by ten holders, the issue of 5,000 new 
shares to a new holder will dilute the voting strength of each of 
the original ten by one-third, and this dilution will be exactly as 
effective and as harmful to his interest when the issue is for 
property, as when it is for cash. 

The reason for the exception relative to issues for property, 
however, is practical necessity. Where the shares are to be issued 
for cash, the cash of one is as good as that of another. But the 
desired property is all held by a single person; he only can transfer - 
it to the corporation. Usually it is not feasible to issue the shares 
for cash and then to use such cash to acquire the property, since 
the prospective shareholder will probably have stipulated “ that 
the property must be exchanged directly for shares. Unless the 
shares can be so issued direct, the property often cannot be ac- 
quired. In such a case, the fiduciary status of the directors is 
considered an adequate protection to the substantial rights of the 
shareholders. The slight theoretical injury incident to a dilution 





56 Frey, Shareholders’ Pre-emptive Rights (1929) 38 YALE L. J. 563, 579. 

57 Meredith v. New Jersey Zinc & Iron Co., 55 N. J. Eq. 211, 37 Atl. 539 (1897), 
aff'd (mem.), 56 N. J. Eq. 454, 41 Atl. 1116 (1897). Accord: Thom v. Baltimore 
Trust Co., U. S. Daily, Jan. 23, 1930, at 3243 (Md.). 

58 See Bingham v. Savings Inv. & Trust Co., 101 N. J. Eq. 413, 418, 138 Atl. 
659, 661, 140 Atl. 321 (1927); Stokes v. Continental Trust Co., 186 N. Y. 285, 298, 
78 N. E. 1090, 1093 (1906) ; Archer v. Hesse, 164 App. Div. 493, 497-98, 150 N. Y. 
Supp. 296, 300 (1914) ; Branch & Co. v. Riverside & Dan River Cotton Mills, 139 
Va. 291, 302, 122 S. E. 542, 545 (1924); cf. Wildes v. Rural Homestead Co., 54 N. J. 
Eq. 668, 35 Atl. 896 (1896). 

59 BALLANTINE, CORPORATIONS § 135, p. 423; CooK, CORPORATIONS § 286, p. 952; 
THOMPSON, CORPORATIONS § 3672; MACHEN, CORPORATIONS § 604, Pp. 500. 

60 Frey, Shareholders’ Pre-emptive Rights (1929) 38 YALE L. J. 563, 579-80. 

61 The reorganization provisions of the federal income tax law have greatly 
magnified the practical importance of this consideration, 
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of voting strength is more than compensated by the advantage 
incident to facilitating the acquisition of otherwise unobtainable 
property, necessary to the corporate enterprise.” 

Shares cannot, of course, be issued for property to anyone at 
less than their fair value, nor can such an issue be used as a device 
improperly to give voting control to a favored shareholder.® 


Issues in a Merger 


Somewhat similar in effect to the exception as to issues for 
property is that in connection with the issues in a merger.“* The 
chance of this the shareholders may be assumed to take by reason 
of their knowledge of the law; it results in a dilution of voting 
control, but may not be employed in violation of the fiduciary 
obligation of the directors or of the majority shareholders. Most 
merger statutes provide compensation or quasi-condemnation at 
fair value to dissatisfied shareholders. 


The decisions thus recognize that a shareholder is not entitled 
to subscribe to his proportion of new shares under circumstances 
which negative a reasonable expectation on his part that he may 
thus preserve his proportionate interest in the enterprise; that no 
shareholder can properly expect to be offered his ratable number 
of treasury shares or of shares issued for property or services, or 
under the circumstances recognized in the other exceptions to the 
rule; and that no one is to be considered injured when such shares 
are honestly issued by the directors for full value, to outsiders, in 
the interest of the corporation. It is but a step farther, by a 
statutory provision or by a clause in the charter, to preclude the 
expectation of a right to subscribe for a proportion of voting 
shares issued for full value for cash, reserving always to the share- 
holder the protection resulting from the fiduciary duty of the 
directors to make all issues without favoritism and in such manner 
as to promote the interest of the organization as a whole. 





62 The sophistry in the Stokes case, supra p. 595, about the rights of the share- 
holders becoming “ merged in the purchase” will, of course, satisfy no one who 
gives any real thought to the question. 

68 Witherbee v. Bowles, 201 N. Y. 427, 95 N. E. 27 (1911). 

64 See Bingham v. Savings Inv. & Trust Co., ror N. J. Eq. 413, 418, 138 Atl. 
659, 661 (1927); Archer v. Hesse, 164 App. Div. 493, 498, 150 N. Y. Supp. 296, 300 
(1914) ; Bonnet v, First Nat, Bank, 24 Tex. Civ. App. 613, 60 S. W. 325, 326 (1900). 
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THE EFFECT OF THE COMPLEX MODERN CORPORATE STRUCTURE 


In the days of Gray v. Portland Bank, there was, of course, but 
one class of shares. Preferred stock was not commonly resorted 
to until after 1850, and it was not until comparatively recently 
that non-voting and non-participating preferred shares came into 
general use.® Different classes of common shares are an even 
more recent development. With the simple corporate structure 
of the early days, the problem of maintaining the relative status 
of the respective holders in increase of capital was simple. Dur- 
ing the last twenty years the corporate structure has developed 
a complexity which makes virtually impossible the applica- 
tion of the doctrine of preémptive right as recognized in the 
text-books. 

Mr. Frey has pointed out °° the great number of combinations 
possible with three or four classes of preferred shares, some vot- 
ing, some not, some convertible into one class of securities, others 
into another, some redeemable at one rate, others at another, with 
different rates of preferred dividends, and different rights to par- 





65 In the early statutes, the word “ common” in the phrase “ common stock ” 
was not used in the sense of inferior, but as denoting mutuality of interest. The 
“common stock ” was understood in the sense of the property (stock of goods or 
stock in trade) which the incorporators owned in common. Thus a number of 
early Pennsylvania statutes, Feb. 21, 1767, May 20, 1767, Feb. 20, 1768, Feb. 18, 
1759, Feb. 24, 1770 (7 Pa. Star. at 65, 94, 127, 184, 248, 324), provided that in cases 
of various specified derelictions the officers should pay a fine in a specified sum 
“to be added to the common stock” of the company. The Act of April 12, 1828, 
Pa. Pub. Laws 1828, 316, provided that the incorporators might make contribu- 
tions in coal lands and other specified property, “ which shall be . . . conveyed 

. . in fee simple, to the said company, shall form a common stock, and be divided 
into a convenient number of shares,” and that certain valuations shall be made 
“before the said lands are put into the stock, so as to form any part of the said 
stock,” etc. Section 3 of the Act of April 21, 1854, Pa. Pub. Laws 1854, 437, pro- 
viding for the formation, by joint tenants and tenants in common, of corporations to 
hold their lands, is as follows: 

“ That the land to be held by the company shall form a common stock, and 
shall be divided into shares of the value of fifty dollars each,” etc. 

66 See Frey, Shareholders’ Pre-emptive Rights (1929) 38 Yate L. J. 563, 566. 
Mr. Frey has not apparently considered that the limitation of preferred shares to a 
specified annual percentage of earnings of itself would ordinarily operate as a 
limitation on liquidation. If, however, on winding up, the liquidators have left 
a fund in excess of the capital stock, what is this if not profit, realized on the 
liquidation ? 
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ticipate in surplus earnings; after them classes of lettered common 
shares, of par and of no par value and with all sorts of ingenious 
attributes; and finally with bonds or debentures convertible on 
various contingencies into still different classes of shares. Take 
a comparatively simple illustration: A corporation has 1,000 pre- 
ferred and 1,000 common shares, each $100 par, with an accu- 
mulated surplus of $500,000, and a present earning power of 
twenty-five per cent on the common. The preferred shares are 
irredeemable, with full voting rights, but are restricted to seven 
per cent cumulative dividends. An issue at par of 1,000 new com- 
mon shares, restricted to the common shareholders, will dilute the 
voting strength of the preferred; but if the preferred shareholders 
be allowed to subscribe on equal terms with the common, this will 
improperly dilute the interest of the common in surplus and future 
earnings. 

To such a case a solution is theoretically possible, such as pro- 
vided in Russeli v. American Gas & Elec. Co., where a bill, filed 
by the holder of non-participating preferred stock to enjoin an 
issue of new common to the holders of common exclusively, was 
dismissed on condition that new preferred be issued to the com- 
plainant sufficient to preserve his proportionate interest. With, 
however, the additional complication now common to the corpo- 
rate structure, such a solution will not satisfy, even if underwriters 
can be found willing to undertake it. We now commonly find, not 
only several classes of preferred, but two or more classes of com- 
mon called class A, class B, and what not. In such cases, there is 
always a conflict between the interest of the several classes in 
their respective rights, potential as well as actual, in assets and 
earnings, and their respective rights to proportionate voting con- 
trol. Holders of preferred shares are not infrequently given the 
right, both currently and on a given default, to elect a specified 
number of directors, or a specified proportion of the board, or to 
vote on specified questions. Preferred and class A shares are 
often accorded a limited participation in dividends in excess of 
their specified rate, giving rise to an insoluble problem as 
to their proportionate interest both in present surplus and in 





87 152 App. Div. 136, 136 N. Y. Supp. 602 (1912); cf. Niles v. Ludlow Valve 
Mfg. Co., 202 Fed. 141 (C. C. A. 2d, 1913). 
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future earnings, in relation to that of the holders of the ultimate 
equity. 

Where there are different classes of common shares, as well as 
preferred proper, how is it possible to fix the price at which the 
new shares of the respective classes shall be issued to the respec- 
tive holders? With but one class outstanding, the price at which 
a proportionate issue is made to shareholders is immaterial. 
Where the entire issue is to an outsider, the fair price is the highest 
amount which anyone is willing to pay for the whole block. In 
these complex cases, however, each class will doubtless have a 
different idea as to the proper amount which should be charged 
the holders of each other class for a participation, not only in the 
assets presently owned (the value of which usually depends to a 
large extent on the immediate acquisition of the new capital) but 
in the prospective earnings. 

During the past year or so, the interest of the investing public 
has veered strongly to common shares, influenced partly by the 
gambling spirit,°* considerably by the advent of the investment 
trust, and also by a growing realization of the inherent soundness 
of diversified investment in ultimate equities. Many new issues 
of bonds, debentures, and preferred-shares are now made con- 
vertible into common shares. Under the decisions, developed 
when convertible issues were the exception, the holders of issues 
of this nature are entitled to no preémptive rights prior to actual 
conversion into shares carrying such rights. Such securities are 
not infrequently made convertible, at the option of the holders, 
into any one of several classes of shares. The decisions are clear 
that, while the holder of the convertible security acquires no pre- 
emptive rights prior to actual conversion, the holders of the classes 
of shares into which it is convertible have a preémptive right to 
their proportion of the convertible issue. 

How could such an issue be apportioned as between the holders 
of prior preference shares, with limited participation in earnings 
and limited voting rights, holders of first preferred shares with 
full voting rights and no participation, and holders of class A and 





68 Events since the above was written may have somewhat cooled this en- 
thusiasm. 

69 See Wall v. Utah Copper Co.; 70 N. J. Eq. 17, 63 Atl. 533 (1905), and cases 
cited in note 55, supra. 
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class B common shares? Is the preémptive right, as applied to 
the preservation of proportionate voting control, to be restricted, 
as Mr. Frey suggests,” to shares having the right to vote for 
directors, or is it to be applied (as would appear more logical) to 
those having the right to vote on other important questions, such 
as amendments to the charter, as to which preferred shares more 
often have the right to vote? Where non-participating preferred 
shares have acquired the present right to vote, perhaps to elect a 
majority, or it may be the entire board, by reason of a temporary 
cessation of dividends as the result of the proper decision of the 
board to invest all the earnings in needed plant improvements, 
have such preferred shares a preémptive right to an issue of new 
common, which will provide sufficient cash to make immediately 
possible the payment of their back dividends and a consequent 
suspension of their voting rights? 

While problems such as these are being solved by interminable 
litigation, a corporation, to which, but for the preémptive right, 
investment bankers would be ready to furnish necessary capital 
in exchange for a block of shares, may well find itself in the hands 
of areceiver. The suggestion adopted in Russell v. American Gas 
& Elec. Co.” of requiring a proportionate issue, to each class, of 
new shares of that class, is usually impracticable for a number of 
reasons, the most obvious of which is that such an offer would 
of itself preclude the deal with the bankers, whose proposal is 
predicated on immediate action, and on a restriction of the present 
issue to that for which they offer to subscribe. No bankers would 
think of underwriting such a hodge-podge as that which would 
result from an application of the plan in the Russell case to a cor- 
poration with several classes of preferred and two or more classes 
of common stock. 

It is difficult for persons not intimately conversant with cor- 
porate financing to realize that the value of corporate shares de- 
pends not merely, or even primarily, on the present market value 
of the actual tangible assets, but rather on the prospect of future 
earnings, which, in turn, often depend to a large extent on the 
ability of the corporation to obtain needed capital. The market 





70 Frey, Shareholders’ Pre-emptive Rights (1929) 38 YALE L. J. 563, 578. 
71 152 App. Div. 136, 136 N. Y. Supp. 602 (1912). 
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value of common shares may double overnight on the assurance 
that such capital has been underwritten by responsible parties. 
It is for this reason often impossible to ascertain the damages in- 
cident to a violation of the preémptive right in a case like that 
presented in Stokes v. Continental Trust Co., where the transac- 
tion complained of is the issue, in entire good faith, of a major 
block of shares exclusively to an investment house. The very 
issue in question is what gives the increased market value to all 
the outstanding shares. 

Anyone who seriously attempts to analyze and to solve prob- 
lems such as those suggested, which become more and more diffi- 
cult as the complications multiply, will at once uncover other 
similar difficulties. The illustrations given serve to bring out 
concretely a number of considerations which it is believed are not 
appreciated by persons unfamiliar with the practical workings of 
corporate financing under the complicated structure so common in 
recent years. These considerations it may be helpful to sum- 
marize: 

(1) The right of voting preferred shares, limited as to earn- 
ings, to preserve proportionate voting control conflicts with the 
right of the holders of common shares to preserve a proportion- 
ate interest in surplus and earnings. This difficulty is further 
enhanced in the case of a limited participation over the fixed 
annual return or in case of the right of the preferred, as a class, 
to elect a fixed proportion of the board, or of the right to vote only 
on specified subjects, or of the right to convert into voting shares. 
(2) The issue of obligations convertible into one or more different 
classes of shares is impossible of satisfactory solution. (3) The 
difficulty of determining the fair issue price for the respective 
classes under the suggestion in the Russell case is also virtually 
insuperable. (4) The fair value of shares in a corporation in im- 
mediate need of new capital is so bound up with the prospect of 
obtaining such capital that a less sum per share for a large block, 
insuring the entire amount needed, will be of much greater ad- 
vantage to the corporation than a greater sum per share from a 
few shareholders. (5) The willingness of investment bankers to 
supply capital in exchange for securities is usually predicated on 
the prospect of at once protecting their commitment by an imme- 
diate distribution to the public. A better price is therefore ob- 
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tainable in case of an immediate firm commitment for a specified 
number of shares than for an underwriting of an offer to share- 
holders, since in the latter event the bankers cannot know what 
number of shares they will acquire until the expiration of the op- 
tion period allowed the shareholders. The offer to shareholders, 
to be attractive, must be at a figure substantially below the market 
price. Underwriters will then know that they will get a substantial 
number of shares only if, during the option period, the market 
becomes so demoralized as to deter shareholders from taking up 
their rights. (6) The willingness of such bankers is often ad- 
versely affected by the demoralization in the prestige of the com- 
pany’s credit incident to the possible failure by a large number of 
shareholders to take up their rights. (7) The price obtained for 
a few shares is not a reliable standard for the fair price for a large 
block, particularly where a considerable sum is immediately 
needed. (8) In the ordinary case of an issue to investment 
bankers of new shares in a large and widely held corporation, any 
shareholder who really wishes to retain his position can buy the 
necessary shares from the bankers, paying merely the enhanced 
value acquired by the shares by reason of the capital which the 
bankers have contributed in block, and for the contribution of 
which they are properly entitled thus to be compensated. (9) A 
controlling interest will, as a practical matter, enable the holders 
to prescribe the conditions on which new shares are to be issued. 
A shareholder or group holding less than a controlling interest will, 
in the ordinary case, suffer no appreciable injury by having this 
minority interest diluted. 

Consideration of this problem leads to the belief that those who 
have evolved the American corporate doctrine of preémptive right, 
as at present recognized, and those who favor its continuance and 
further extension, are persons who believe in the promotion of 
corporate democracy, and whose attention and interest are di- 
rected rather to the theoretical rights of the shareholders than to 
their substantial business interests. Those, on the other hand, 
who favor the abolition or modification of this principle, comprise 
the class having more practical experience with the actual work- 
ings of modern corporate financing. These latter believe that in 
the case of large corporations the substantial interest of share- 
holders is more effectively promoted by a beneficent corporate 
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despotism; ‘* that, under modern competition, a corporation can 
be effectively conducted only by giving the directors the widest 
authority within the limits prescribed by the articles, not only in 
connection with the conduct of the business itself, but also in 
determining the method for obtaining the new capital authorized 
by the shareholders. These persons believe that the proper exer- 
cise of the directors’ judgment should be restrained by no arbi- 
trary rules, but merely by the realization and enforcement of their 
obligation as fiduciaries and by the knowledge that if, under their 
direction, proper results are not forthcoming, they will be put out 
and others substituted in their place. 

It is submitted that the law should be changed by statute to re- 
quire the incorporators to specify in the articles whether or not 
the preémptive right to subscribe to new shares is reserved, and 
if so, for what classes of shares. This would result in directing 
attention to the problem at the outset in every case. No pre- 
emptive right would then exist except by virtue of an express 
provision in the articles of association. The incorporators of 
a small company could thus assure themselves of their pro- 
portionate voting status if they so desired. Where the pre- 
emptive right was waived, those acquiring stock would do so 
with the understanding that to the directors had been sur- 
rendered not merely the management of the corporate property, 
but also the discretion as to the admission of additional 
associates. 

It is believed that, except in closely held corporations, the ad- 
vantage to the shareholders as a whole in the freedom of action 





72 The present writer’s experience in connection with corporate financing has 
disclosed no instance in which any shareholder has complained in good faith of 
substantial injury resulting from the bona fide issue of voting shares for full value 
to outside interests without giving him the right to subscribe to his proper propor- 
tion. In connection with the Restatement of the Law of Business Associations by 
the American Law Institute, the writer wrote to twenty of the leading corporation 
law firms in New York, Philadelphia, Boston, Baltimore, Pittsburgh, Chicago, and 
Cleveland, asking whether their experience covered such a case. All replied at 
length. Not one was able to instance such a case from their experience, either as 
asserted by their clients or against the corporate interests which they represented. 
They agreed that the only parties who assert the preémptive right in such cases are 
the corporate pirates who take advantage of it for purposes of exacting tribute, and 
that the existence of such right (in addition to the fiduciary principle) usually harms 
the shareholder more than it helps him. 
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thus accorded the directors will much more than counterbalance 
any theoretical detriment resulting from the dilution of their vot- 
ing strength by means of the issue of new shares, for full value, to 
outsiders, in the bona fide exercise of the directors’ discretion.” 


Henry S. Drinker, Jr. 


PHILADELPHIA, PENNSYLVANIA. 





73 In the recent case of Yoakam v. Providence Biltmore Hotel Co., 34 F.(2d) 
533, 538-39 (D. R. I. 1929), Letts, J., said: “ The so-called right of pre-emption 
is not, except within narrow and defined limits, an absolute rule of law. It had its 
origin in the days of simple corporate structures; that is, during the period when 
it was usual for a corporation to have but one class of stock. The doctrine is one 
developed by judicial decisions to the end of protecting stockholders in their relative 
voice or proportionate interest in the assets and control of the enterprise involved. 
The right has never been consistently extended to nonvoting stocks, or to non- 
participating preferred stocks having but a special and limited voting right. Justice 
will be best served, under present-day conditions, by disregarding in this connection 
legal dogma, and by asserting an equity jurisdiction to hold, in respect to the facts 
of each case, directors and majority stockholders to a high standard of reasonable- 
ness and fairness in issuing new shares.” 
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THE Turrp DecREE.— An examination of the decisions of appellate 
courts during the past decade or so?’ discloses a striking number of cases 
where there was evidence of the use of so-called third degree methods 
by police or private individuals in an effort to extort confessions from 





1 For some earlier cases, see Note (1922) 8 Va. L. REv. 527. 
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suspected criminals.? It is significant that these decisions come from 
twenty-nine states and from five federal circuits.* When it is remem- 
bered that with few exceptions * none of the cases in which the trial court 
has excluded the confession, and none of the cases in which the prosecu- 
tion has refrained from offering confessions because of their obvious in- 
admissibility can reach courts of appeal, one is driven to the conclusion 
that the third degree is employed as a matter of course in most states, 
and has become a recognized step in the process that begins with arrest 
and ends with acquittal or final affirmance.’ In sharp contrast is the 
practice in England,® where not one case showing evidence of third 
degree methods has been found in the past twenty years.’ 

Third degree proceedings fall into well defined categories. In some 
parts of the country, whipping is in vogue.* In Texas, the accused, a 
negro, was whipped by the sheriff until almost unconscious.*® Several 
witnesses were treated in a similar manner. In White v. State, an 
officer supplemented the switch with a blow to the mouth. In Arkansas, 
the warden of the penitentiary to which defendant had been sent for 
protection whipped him over a period of six or eight days until he 
confessed.** 

In New York, a chief of police wore a boxing glove while questioning 
the defendant alone.** More often the glove is omitted,’* and there are 




























2 This does not include the innumerable cases where the appellate court merely 
mentioned that there was a dispute as to the admissibility of the confession and that 
the trial court correctly decided the issue. 

3 Namely, the Fourth, Fifth, Eighth, and Ninth Circuits, and the Court of 
Appeals of the District of Columbia. The cases from the state courts represent 
every section of the country. 

4 One exception is the rare case of a civil suit against the officers. Only one 
has been found where the facts were proved. Karney v. Boyd, 186 Wis. 594, 203 
N. W. 371 (1925). For similar cases where the facts do not appear, or where a 
demurrer was interposed, see infra notes 53, 54. 

5 Cf. 2 WHARTON, CRIMINAL EvipeNnce (10th ed. 1912) §622f; (1926) 30 
Law Notes 164. 

6 The only case seems to have been that of Miss Savage, who was questioned 
by police officers for several hours. But this would hardly be considered a case of 
third degree in this country; after the questioning had proceeded for some time, 
tea was served. See London Times, July 14, 1928, at 8, 9. 

In England, it is very doubtful if any statements made after arrest as a result 
of questions by an officer will be admitted in evidence. Cf. Rex v. Best, 2 Cr. App. 
R. 30 (1909); Rex v. Booth & Jones, 5 Cr. App. R. 177 (1910); Ibrahim v. The 
King, [1914] A. C. 599; Rex v. Gardner & Hancox, 11 Cr. App. R. 265 (1915) ; Rex 
v. Voisin, 13 Cr. App. R. 89 (1918); Rex v. Matthews, 14 Cr. App. R. 23 (1919); 
Rex v. Grayson, 16 Cr. App. R. 7 (1921); Rex v. Turner, 19 Cr. App. R. 171 
(1926). 

7 An investigation of lawless methods of law enforcement in this country has 
been undertaken by a special committee appointed by the National Commission on 
Law Observance and Enforcement. See N. Y. Times, Oct. 16, 1929, at 33. 

8 Bell v. State, 20 S. W.(2d) 618 (Ark. 1929); Dickson v. Commonwealth, 
210 Ky. 350, 275 S. W. 805 (1925); State v. Bing, 115 S. C. 506, 106 S. E. 573 
(1921); Williams v. State, 88 Tex. Cr. Rep. 87, 225 S. W. 177 (1920); White v. 
State, 93 Tex. Cr. Rep. 532, 248 S. W. 690 (1923) ; Kelley v. State, 99 Tex. Cr. Rep. 
403, 269 S. W. 796 (1925) ; cf. Thomas v. State, 125 Ark. 267, 188 S. W. 805 (1916). 

® Williams v. State, supra note 8. 

10 Supra note 8. 11 Bell v. State, supra note 8. 

12 People v. Doran, 246 N. Y. 409, 159 N. E. 379 (1927) ; see Ass’N OF THE BAR 
OF THE City oF N. Y., YEARBOOK 1928, 235-56. 

18 Greenhill v. United States, 6 F.(2d) 134 (C. C. A. 5th, 1925); Karney v. 
Boyd, supra note 4. 
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frequent instances of the use of rubber hose.‘* Usually, however, a 
severe beating is administered with whatever is most convenient.?> In 
Louisiana, some defendants were blindfolded, ropes put around their 
necks, and severe punishment inflicted for five hours.** Some Wisconsin 
officers boasted openly of having beaten a confession out of a man.1? 
In Whip v. State,® the sheriff had a fellow prisoner beat the accused, 
and there are other miscellaneous cases of rough handling.1® In Mis- 
sissippi, a band of private citizens inflicted a form of water cure to 
extort confessions.2° The most recent device, however, appears to be a 
mild use of the electric chair; ** this leaves no tell-tale marks. There 
are also many cases where the evidence of beatings was contradictory,** 
and a number where it was more doubtful.** 





14 Rowe v. State, 123 So. 523 (Fla. 1929); cf. People v. Sweeney, 304 Ill. 502, 
136 N. E. 687 (1922). 

15 Mangum v. United States, 289 Fed. 213 (C. C. A. 9th, 1923) (assault by mili- 
tary officers upon a negro soldier charged with raping a white girl); People v. 
Berardi, 321 Ill. 47, 151 N. E. 555 (1926) (strong evidence of beating with a strap, 
and kicking) ; Matthews v. New York, C. & St. L. R. R., 161 N. E. 653 (Ind. App. 
1928) (plaintiff gave evidence he was beaten by the railroad police to obtain a con- 
fession; defendani obtained a directed verdict without offering any evidence) ; 
Baughman v. Commonwealth, 206 Ky. 441, 267 S. W. 231 (1924) (deputy guilty 
of “some very brutal treatment”); State v. Murphy, 154 La. 190, 97 So. 397 
(1923) ; State v. Myers, 312 Mo. 91, 278 S. W. 715 (1925) (defendant struck several 
times); King v. State, 108 Neb. 428, 187 N. W. 934 (1922) (brutal beating by 
prison guards and peace officers) ; People v. Weiner, 248 N. Y. 118, 161 N. E. 441 
(1928) (defendant “ beaten” by the police) ; Miller v. State, 13 Okla. Cr. 176, 163 
Pac. 131 (1917) (uncontradicted testimony by defendant that he was taken by 
hair and feet and pulled up and down) ; State v. Zaccario, 100 W. Va. 36, 129 S. E. 
“63 (1925) (uncontradicted testimony of assault) ; Jones v. State, 184 Wis. 750, 198 
N. W. 598 (1924) (defendant beaten at the police station by a special railroad 
agent). 

16 State v. Murphy, supra note 15. 

7 Lang v. State, 178 Wis. 114, 189 N. W. 558 (1922). 

143 Miss. 757, 109 So. 697 (1926). 
E.g., State v. Bernard, 160 La. 9, 106 So. 656 (1925); Robertson v. State, 81 
Tex. Cr. Rep. 378, 195 S. W. 602 (1917). 

20 Fisher v. State, 145 Miss. 116, 110 So. 361 (1926) ; White v. State, 129 Miss. 
182, 91 So. 903 (1922). This consisted in placing the victim on his back and 
slowly pouring water into his nostrils until he nearly strangled. 

21 See N. Y. Times, Nov. 23, 1929, at 3, reporting an incident in Arkansas. The 
trial judge ordered the improvised electric chair to be destroyed as an uncivilized 
instrument. Apparently the confession was admitted. 

22 Cases where defendant’s testimony as to beatings was denied only in part: 
Galas v. State, 256 Pac. 1053 (Ariz. 1927); People v. Sweeney, 304 Ill. 502, 136 
N. E. 687 (1922) (denied by one officer who was present only part of the time) ; 
People v. Fox, 319 Ill. 606, 150 N. E. 347 (1926) (two doctors testified defendants 
were bruised; confessions admitted) ; People v. Ziderowski, 325 Ill. 232, 156 N. E. 
274 (1927) (striking and loss of two teeth); People v. Maggio, 324 IIl. 516, 155 
N. E. 373 (1927); Bennett v. Commonwealth, 226 Ky. 529, 11 S. W.(2d) 437 
(1928) (“substantially denied ” by police) ; State v. Rini, 151 La. 163, 91 So. 664 
(1922); State v. McAlister, 133 S. C. 99, 130 S. E. 511 (1925) (constable did not 
take the stand to make denial; confession admitted) ; Young v. State, 82 Tex. Cr. 
Rep. 257, 199 S. W. 479 (1917). 

Cases where defendant’s testimony as to maltreatment was denied by the officers: 
Hale v. United States, 25 F.(2d) 430 (C. C. A. 8th, 1928); People v. Colvin, 294 
Ill. 196, 128 N. E. 396 (1920) (admitted); People v. Lipsczinska, 212 Mich. 484, 
180 N. W. 617 (1920); Mays v. State, 19 Okla. Cr. 102, 197 Pac. 1064 (1921) 
(admitted) ; Thompson v. State, 90 Tex. Cr. Rep. 222, 234 S. W. 401 (1921) (ad- 
mitted) ; Vickers’ v. State, 92 Tex. Cr. Rep. 182, 242 S. W. 1032 (1922) (admitted). 

23 State v. Castelli, 92 Conn. 58, ror Atl. 476 (1917); People v. Costello, 320 Il. 
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On other occasions, more subtle methods are used. In Davis v. 
United States,** the defendant was taken to the morgue at three in the 
morning and made to examine the wounds of the deceased for 45 
minutes. An Oregon defendant was kept standing in the morgue for an 
hour; *° in Michigan, a woman viewed a skeleton in the jail.2 The 
evidence was conflicting as to whether she did this of her own accord, 
but the presence of the skeleton in the cell was not explained.2” In 
People v. Crossman,** the defendants were handcuffed to chairs in 
separate rooms and left there for 37 hours, this after spending three 
days in jail and travelling all night. They were questioned, threatened, 
and apparently struck. 

Threats alone often produce confessions. In Alabama, one was forced 
from an aged negro at the point of a pistol.*® In Rains v. State,®° a 
negress was told by the sheriff that he would leave her to the mob if she 
did not confess. When this did not move her sufficiently, he pointed out 
the limb to which she would be hanged. In Hernandez v. State,** the 
defendant was taken at night with a chain around his neck and seated 
in front of the charred remains of a body. There was strong evidence 
that men were gathering wood and threatening to burn him to death 
if he did not “tell the truth.” Additional cases showing evidence of 
threats might be cited.*” 

Another device adopted is that of solitary confinement. While slower, 
it seems to be equally productive of confessions. One defendant in 
Louisiana was left for four days in an antiquated, unheated, windowless 


jail inhabited by rats.** In Michigan, a boy of 19 was placed in a cell 
furnished only with a stool, and left there 37 hours.** During this time 
he was often questioned by the police. In Deiterle v. State,®* the de- 





79, 150 N. E. 712 (1926) ; People v. Guido, 321 Ill. 397, 152 N. E. 149 (1926) ; State 
v. Kress, 204 Iowa 828, 216 N. W. 31 (1927); People v. Greeson, 230 Mich. 124, 203 
N. W. 141 (1925) (very doubtful) ; State v. Williams, 309 Mo. 155, 274 S. W. 427 
(1925) (very doubtful) ; State v. Genese, 102 N. J. L. 134, 130 Atl. 642 (1925); 
Kosienski v. State, 24 Ohio App. 225, 157 N. E. 301 (1927); cf.-note 2, supra. 

24 32 F.(2d) 860 (C. C. A. oth, 1929). 

25 State v. Evans, 109 Ore. 503, 221 Pac. 822 (1924) (confession admitted). 

26 People v. Lipsczinska, supra note 22. 

27 Compare also Deiterle v. State, infra note 35; State v. Ellis, infra note 39; 
Enoch v. Commonwealth; State v. Green, both infra note 42. 

28 184 App. Div. 724, 172 N. Y. Supp. 567 (1918) (conviction reversed, two 
justices dissenting) . 29 Rollins v. State, 18 Ala. App. 354, 92 So. 35 (1922). 

30 o4 Tex. Cr. Rep. 576, 252 S. W. 558 (1923). 

31 r10 Tex. Cr. Rep. 159, 8 S. W.(2d) 947 (1928). 

82 Rice v. State, 204 Ala. 104, 85 So. 437 (1920); Moss v. State, 19 Ala. App. 
85, 96 So. 451 (1922) ; Funderberg v. State, 115 So. 765 (Ala. App. 1928) (threat to 
arrest and prosecute defendant’s mother-in-law; confession held involuntary) ; 
Pearrow v. State, 146 Ark. 201, 225 S. W. 308 (1920) ; People v. Spranger, 314 IIl. 
602, 145 N. E. 706 (1924) (defendant’s testimony denied by one officer only) ; 
Ringer v. State, 114 Neb. 404, 207 N. W. 928 (1926) (doubtful); People v. De 
Gregario, 205 App. Div. 629, 200 N. Y. Supp. 66 (1923) (doubtful) ; Commonwealth 
v. Bishop, 285 Pa. 49, 131 Atl. 657 (1926); Floyd v. State, 93 Tex. Cr. Rep. 237, 
246 S. W. 1040 (1923); State v. Harvey, 145 Wash. 161, 259 Pac. 21 (1927) (threat 
to prosecute boys on serious charges) ; cf. Thomas v. State, 149 S. E. 871 (Ga. 1929) 
(defendant taken by a mob). 

88 State v. Scarbrough, 167 La. 484, 119 So. 523 (1928). 

84 People v. Brockett, 195 Mich. 169, 161 N, W. 991 (1917). 

85 324 So. 47 (Fla. 1929). 
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fendant, accused of murder, was chained overnight in a cell without a 
bed, which was so infested with mosquitoes that he could not sleep. He 
was then questioned throughout the next morning and part of the after- 
noon, with the scalp of the dead woman at his feet. Other cases are only 
somewhat less extreme.*® 

But perhaps the most common third degree method is that of ex- 
tended questioning. In California, a woman was cross-examined for 
over two weeks when she was in such low mental and physical condition 
that she had to be assisted into the room by matrons, and have her 
head covered with wet towels in order to be able to answer questions.** 
In Wan v. United States,** a Chinese was subjected to practically con- 
tinuous questioning at a time when he was acutely ill and usually in bed. 
The examinations sometimes lasted until five in the morning. One 
defendant in Missouri was questioned continuously for 18 hours with- 
out food.*® In State v. Doyle,*° the accused was questioned about 40 
hours out of 53. In Illinois, a defendant was questioned almost con- 
tinuously for four nights and three days.*t These cases are but typical 
examples of interrogations by the police.** Occasionally the accused 





86 Osborn v. People, 83 Colo. 4, 262 Pac. 892 (1928) (solitary confinement from 
II A.M. to 5 P.M. in a totally dark cell with no chair or bunk) ; State v. McNeal, 237 
S. W. 738 (Mo. 1922) (convict placed in solitary confinement for ten days in a cell 
with a cement floor until he confessed; confession admitted); cf. Berry v. State, 
103 Tex. Cr. Rep. 465, 281 S. W. 1058 (1926) (defendant sent to jail by a magistrate 
until he would sign a confession). 

87 People v. Clark, 55 Cal. App. 42, 203 Pac. 781 (1921). 

88 266 U.S. 1 (1924). 39 State v. Ellis, 294 Mo. 269, 242 S. W. 952 (1922). 

40 146 La. 973, 84 So. 315 (1920). 

41 People v. Vinci, 295 Ill. 419, 129 N. E. 193 (1920); see Chafee, Progress of 
the Law — Evidence (1922) 35 Harv. L. REv. 428, 439. 

42 Perrygo v. United States, 55 App. D. C. 80, 2 F.(2d) 181 (1924) (17-year- 
old defendant questioned for three hours when he was not well) ; People v. Potigian, 
69 Cal. App. 257, 231 Pac. 593 (1924) (female defendant subjected to bombardment 
of questions and insinuations for about eight hours; statement admitted) ; People v. 
Costello, 87 Cal. App. 313, 262 Pac. 75 (1927) (questioning from midnight until 
5 A.M.; confession admitted) ; Buschy v. People, 73 Colo. 472, 216 Pac. 519 (1923) 
(“long conversation ” during which defendant was verbally abused by the sheriff) ; 
King v. State, 28 Ga. App. 751, 113 S. E. 107 (1922) (defendant questioned for three 
hours; admitted); People v. Sweetin, 325 Ill. 245, 156 N. E. 354 (1927) (female 
defendant questioned some nine hours until 4 a.m. when she was sick); People v. 
Reed, 333 Ill. 397, 164 N. E. 847 (1928) (questioning from 10.30 P.M. until 5 A.M.) ; 
State v. Thomas, 193 Iowa 1004, 188 N. W. 689 (1922) (defendant questioned for 
four hours at the scene of the rape by the sheriff, district attorney, and a representa- 
tive of a mob of 40 which had formed outside) ; Webb v. Commonwealth, 220 Ky. 
334, 295 S. W. 154 (1927) (defendants questioned from 4 A.M. until 8 A.M. in a 
very menacing manner, and informed that their co-defendant had been badly 
beaten) ; Carey v. State, 155 Md. 474, 142 Atl. 497 (1928) (defendant questioned 
somewhat while in a hospital, having been shot twice; admitted) ; State v. Green, 
273 Pac. 381 (Ore. 1929) (defendant questioned from 9 p.m. until 6.30 a.m. and 
taken to view the body) ; Commonwealth v. Cavalier, 284 Pa. 311, 131 Atl. 229 
(1925) (defendant, aged 14, questioned four hours until midnight; admitted) ; 
Commonwealth v. James, 294 Pa. 156, 143 Atl. 910 (1928) (questioning “for a 
considerable period of time ”) ; Commonwealth v. Jones, 146 Atl. 905 (Pa. 1929) 
(defendant questioned from 9 p.m. until 6 A.M. on a stool under a strong light; 
admitted) ; Enoch v. Commonwealth, 141 Va. 411, 126 S. E. 222 (1925) (defend- 
ant questioned for 14 hours until 1 a.m., during which time he fainted; he was 
then taken to see the body; more or less continuous questioning the next day until 
6.30 P.M.); State v. Susan, 278 Pac. 149 (Wash. 1929) (ignorant foreign woman 
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is held incommunicado while being questioned, sometimes for a day,** 
sometimes for much longer.** In Wan v. United States,** the defendant 
was not permitted to communicate with his friends during ten days, and 
in State v. Roberson ** the accused was held thus for 40 days. 

Such practices are their own condemnation. . They result in evidence 
of a much weaker character than would otherwise be obtained,*’ and, 
clearly, contribute nothing to the repression of the lawless.*® The use 
of the third degree, in many of its forms, is a crime at common law,*® and 
an obvious violation of personal rights.°° Yet it is plain that nothing so 
far devised has had much effect on it. Although several states have 
made it a crime by statute,®* no convictions under those acts have yet 
been reported.°? There is, moreover, no practical redress for the individ- 
ual. It is small consolation to him to have such confessions ruled out or 
to have a conviction reversed. Furthermore, though the officers are 
civilly liable to the injured party for mistreating him,°* this remedy is in 





questioned six or seven hours); State v. Richards, tor W. Va. 136, 132 S. E. 375 
(1926) (defendants questioned “several weeks ” until they confessed; admitted). 

48 Purpura v. United States, 262 Fed. 473 (C. C. A. 4th, 1919) (defendant con- 
fined in a hotel for 24 hours, and questioned continuously, except for sleep). 

44 People v. Cavanaugh, 225 N. W. sor (Mich. 1929) (trial court refused to let 
defendant show he had been held for three days and not allowed to sleep) ; State v. 
Condit, 307 Mo. 393, 270 S. W. 286 (1925) (woman questioned for two nights, not 
given any supper, or allowed to lie down). 

45 226 U.S. 1 (1924). 46 157 La. 974, 103 So. 283 (1925). 

47 See Irvine, The Third Degree and the Privilege Against Self Crimination 
(1928) 13 Corn. L. Q. 211, 212 et seq. 

48 Cf, Notes (1920) 33 Harv. L. Rev. 956; (1929) 42 id. 566. 

If extrinsic facts corroborate the confession, at least as much thereof as is cor- 
roborated is admissible no matter how it was obtained. See 2 WicmorE, EVIDENCE 
(2d ed. 1923) §$§ 856 et seg. This rule is based on the theory that the truth of the 
confession has been shown; the inducement to official lawlessness which it affords, 
however, must be weighed against its utility in the ascertainment of truth. 

49 State v. Hobbs & Strong, 2 Tyler 380 (Vt. 1803) ; see People v. Rogers, 303 
Til. 578, 589, 136 N. E. 470, 474 (1922). 

50 It is almost always an assault and battery. See infra notes 53, 54. 

51 Coro. Ann. Stat. (Mills, 1927) §§ 1789, 1790; Inv. Ann. Stat. (Burns, 1926) 
§§ 2420, 2421; Ky. Srat. (Carroll, 1922) §§ 1649b-1 to b-4. 

52 The Kentucky act was passed in 1912. Since then there have been four cases, 
not involving proceedings against officers, in which the court expressly declared the 
statute to have been violated. Commonwealth v. McClanahan, 153 Ky. 412, 155 
S. W. 1131 (1913); Baughman v. Commonwealth, supra note 15; Dickson v. Com- 
monwealth, supra note 8; Webb v. Commonwealth, supra note 42. 

The Colorado act was passed in 1909. Since then only one case has been found 
where the act was declared violated. Buschy v. People, supra note 42. No cases 
have been found before its passage. 

The Indiana act was passed in 1911. No cases of unlawful confessions have been 
found, either before or after that date. 

A federal statute makes it a misdemeanor to search a private dwelling without 
a warrant, or search any other building or property maliciously and without reason- 
able cause. 42 STAT. 223 (1921), 18 U. S. C. § 53 (1926). There are innumerable 
cases of evidence having been ruled out because procured in violation of this pro- 
vision. £.g., Poulos v. United States, 8 F.(2d) 120 (C. C. A. 6th, 1925) ; De Pater v. 
United States, 34 F.(2d) 275 (C. C. A. 4th, 1929); Raniele v. United States, 34 
F.(2d) 877 (C. C. A. 8th, 1929); see Note (1927) 36 Yate L. J. 988, 995 et seq. 
But no convictions have been reported. One instance has been found, however, of | 
an attempt to indict a prohibition administrator for extorting a confession. See 
(1927) 31 Law NotEs 10s. 

58 Matthews v. New York, C. & St. L. R. R., supra note 15; Karney v. Boyd, 
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practice of no avail.** Even an innocent man stands at a disadvantage 
before a jury when testifying alone against police officers; and the guilty 
one does not seek additional contact with the law. The futility of the 
theoretical remedy becomes apparent when the books are searched for 
cases involving civil suits against officers. Only three appear to have 
been decided since 1916.°° 





CONSTRUCTION OF A STATUTE ADOPTED FROM ANOTHER JURISDIC- 
TION.1 — It is a well recognized rule* of statutory construction that a 





supra note 4; see State to use of Brooks v. Fidelity & Dep. Co., 147 Md. 194, 196, 
127 Atl. 758, 759 (1925). 

54 This is shown by the fact that only three such cases have been found since 
1916. See note 53, supra. Two more cases may involve the point. Union Indem- 
nity Co. v. Cunningham, 114 So. 285 (Ala. App. 1927); Taylor v. Shields, 183 Ky. 
669, 210 S. W. 168 (1919). Some states add to the inadequacy of the remedy by 
holding the surety on the officers’ bond not liable in such a situation. Taylor v. 
Shields, supra; State to use of Brooks v. Fidelity & Deposit Co., supra note 53. 
Contra: Union Indemnity Co. v. Cunningham, supra. 

It is surprising that there should be so few cases in view of the numerous civil 
and criminal actions against officers for illegal conduct other than the use of third 
degree methods to extort confessions. Civil cases: e.g., Fidelity & Dep. Co. v. 
Bardsley, 22 F.(2d) 603 (C. C. A. oth, 1927) (force in making illegal arrest) ; 
Howard v. State, 28 Ariz. 433, 237 Pac. 203 (1925) (motion to hold jailer for con- 
tempt for placing a convict in a dark cell and feeding him bread and water) ; Bate v. 
Jolin, 274 Pac. 971 (Cal. 1929) (assault and battery and false imprisonment for 
making illegal arrest) ; McConathy v. Deck, 34 Colo. 461, 83 Pac. 135 (1905) (un- 
necessary force and mistreatment in effecting arrest) ; Schultz v. Enlow, 201 Iowa 
1083, 205 N. W. 972 (1925) (force in making illegal arrest) ; Rice v. Lavin, 199 Ky. 
790, 251 S. W. 990 (1923) (unnecessary force in making arrest) ; Ratliff v. Stanley, 
224 Ky. 819, 7 S. W.(2d) 230 (1928) (suit against sheriff for negligence in allowing 
plaintiff to be injured by a “ kangaroo court ”); Kosowsky v. Fidelity & Dep. Co., 
245 Mich. 266, 222 N. W. 153 (1928) (assault and battery in making illegal arrest) ; 
State to use of Bragg v. Basham, 77 Miss. 688, 27 So. 996 (1900) (shooting a con- 
vict) ; Varda v. Lynch, 203 App. Div. 539, 196 N. Y. Supp. 641 (1922) (striking 
plaintiff after arresting him); Paget v. Cordes, 277 Pac. ror (Ore. 1929) (rough 
treatment and false imprisonment) ; Kusah v. McCorkle, 100 Wash. 318, 170 Pac. 
1023 (1918) (action for negligence in placing plaintiff in same cell with a suspected 
lunatic, armed with a knife, who had not been searched) ; Eberhart v. Murphy, 110 
Wash. 158, 188 Pac. 17 (1920) (action for negligence in allowing plaintiff to be 
injured by a “ kangaroo court ”’). 

Criminal cases: People v. Dukes, 55 Cal. App. Dec. 1459, 266 Pac. 558 (1928) 
(conviction for unnecessary force in making arrest) ; State v. Prija, 57 Mont. 461, 
189 Pac. 64 (1920) (conviction for using force in making illegal arrest) ; State v. 
Mincher, 172 N. C. 895, 90 S. E. 429 (1916) (conviction for whipping a convict) ; 
State v. Daly, 144 Atl. 310 (N. J. 1929) (conviction for striking prisoner after 
arresting him) ; Vera v. State, 111 Tex. Cr. Rep. 85, 10 S. W.(2d) 383 (1928) (con- 
viction for aggravated assault in making illegal arrest). 

55 See notes 53, 54, supra. 


1 The problem of construction of uniform state laws is outside the scope of this 
Note. In the treatment of such statutes there is a controlling policy in favor of 
uniformity of construction, expressed in some of the Acts. Unirorm Sates Act 
§ 74; Untrorm Stock TraNnsFerR Act $19; Untrorm WareHOouSsE REceEIPTs ACT 
§ 57; Untrorm Brits or Lapinc Act § 52; see Note (1916) 29 Harv. L. Rev. 541. 
As to whether the doctrine of Swift v. Tyson, 16 Pet. 1 (U.S. 1842), should apply to 
uniform state legislation, see Fordham, The Federal Courts and the Construction 
of Uniform State Laws (1929) 7 N. C. L. Rev. 423. 

2 “ A rule of construction . . . is merely a presumption in favour of a particular 
meaning in case of ambiguity.” Crates, Statute Law (3d ed. 1923) 7. 
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legislature adopting * the statute of a foreign jurisdiction presumably * 
adopts with it the judicial® construction® obtaining in the state of 
origin at the time’ of its adoption.* The orthodox analytical ® view of 
most '° canons of construction is that they are based on legislative 
intent," and the very wording of the rule stated indicates that the courts 
ascribe their practice’* in following the foreign construction to the 
legislature’s presumed intention to adopt it. 





8 Literal identity of the two statutes is evidence of adoption. Mann v. Carter, 
74 N. H. 345, 68 Atl. 130 (1907). And substantial identity has been held sufficient. 
State ex rel. Guion v. Miles, 210 Mo. 127, 109 S. W. 595 (1908). 

4 The statement is frequently made that the construction is adopted with the 
statute. See Tuckers v. Oxley, 5 Cranch 34, 42 (U. S. 1809); Robinson & Co. v. 
Belt, 187 U.S. 41, 47 (1902). This seems to be merely a loose expression. A court’s 
construction of a statute is undoubtedly part of the law of that jurisdiction. Pot- 
Lock, First Book OF JURISPRUDENCE (5th ed. 1923) 241; SALMOND, JURISPRUDENCE 
(5th ed. 1916) 171. And in applying the statute, a foreign court will ordinarily fol- 
low the construction also. Brack, CONSTRUCTION AND INTERPRETATION OF LAWS 
(2d ed. 1911) 620, 623; Note (1924) 37 Harv. L. Rev. 1129 (federal application of 
state construction) ; see also Douglass v. County of Pike, 101 U. S. 677, 687 (1879) 
(construction is “ part of the statute”); Fidelity Ins. Trust & Safe-Dep. Co. v. 
Mechanics’ Sav. Bank, 97 Fed. 297, 302 (C. C. A. 3d, 1899). But a construction 
derives its authority from a judicial power; it has no legislative sanction. But cf. 
Gelpcke v. Dubuque, 1 Wall. 175 (U.S. 1863); Note (1927) 40 Harv. L. Rev. 469. 
Its construction of a statute a court may overturn as easily as any other decision; 
the statute itself will be overthrown only on the ground of unconstitutionality. 

5 When a state reénacts one of its own statutes, a prior administrative con- 
struction is often considered adopted therewith. See Note (1927) 40 Harv. L. Rev. 
469. But apparently no decision has held that the adoption of a foreign statute 
carries with it the administrative construction in the state of origin. Cf. Lessee 
of Gray v. Askew, 3 Ohio 466, 480 (1828). Nor does the rule apply to so- 
called legislative interpretations. Slaughter v. Moore, 9 Del. Ch. 350, 82 Atl. 963 
(1912). 

6 The construction is not settled until decided by the highest court having juris- 
diction. Andrews v. Hovey, 124 U.S. 694, 716 (1888) ; Von Bremen, MacMonnies 
& Co. v. United States, 168 Fed. 889 (C. C. A. 2d, 1909). But cf. Clay v. Edwards, 
84 N. J. L. 221, 86 Atl. 548 (1913) (following construction of an inheritance tax act. 
by the New York Surrogate’s Court). 

7 A construction of the statute in the state of origin after adoption is not within 
the rule. Stutsman County v. Wallace, 142 U. S. 293 (1892) ; Gilman v. Central Vt. 
R. R., 93 Vt. 340, 107 Atl. 122 (1919). But see note 29, infra. 

8 Joines v. Patterson, 274 U. S. 544 (1927); Interstate Commerce Comm. v. 
Delaware, L. & W. R. R., 220 U.S. 235 (1911); Interstate Commerce Comm. v. 
Baltimore & Ohio R. R., 145 U. S. 263 (1892); People v. Northern Trust Co., 289 
Ill. 475, 124 N. E. 662 (1919); Conner v. Parsley, 192 Ky. 827, 234 S. W. 972 
(1921) ; D’Emden v. Pedder, 1 Comm. L. R. 91 (1904) ; Cambridge v. Sutherland, 
20 D. L. R. 832 (1914) ; see BLACK, op. cit. supra note 4, at 597 et seg.; ENDLICH, 
COMMENTARY ON THE INTERPRETATION OF STATUTES (1888) § 371; (1914) 14 
Cot. L. Rev. 613. 

® See Note (1920) 33 Harv. L. Rev. 587, especially at 588, n.11. 

10 An exception is the rule that penal statutes are to be construed in favor of 
the accused. 

11 y Kent, Comm. (Holmes’ ed. 1873) *468. 

12 Tt was natural for American courts in interpreting statutes copied from 
England after the Revolution to apply the English construction. See Kirkpatrick 
v. Gibson, Fed. Cas. No. 7,848, at p. 684 (C. C. Va. 1828). The rule seems first to 
have found expression in Tuckers v. Oxley, 5 Cranch 34 (U.S. 1809) (bankruptcy 
act borrowed from 5 Geo. II, c. 30). Campbell v. Quinlin, 4 Ill. 288 (1841), was 
apparently the first case to apply the rule to a statute adopted from a sister state. 
But cf. Lessee of Gray v. Askew, supra note 5; Snoddy v. Cage, 5 Tex. 106 (1849) ; 
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If this be the true foundation for the rule,’* its justification must de- 
pend on the correctness of the presumption that the legislature knew of 
the foreign construction; for once this knowledge is established, it is 
difficult, in the absence of any expression to the contrary, to avoid the 
conclusion that there was an intent to adopt.’* It follows that any 
limitations to the rule ought to be based on facts rebutting the likelihood 
of such knowledge, and a few cases have rejected the foreign construc- 
tion in the light of such facts.*° But most of the exceptions to the rule 
seem inconsistent with its purported foundation. Certainly they can 
only be reconciled with it by the use of very doubtful fictions. 

It is said that the foreign construction will not be applied if it is out 
of harmony with the constitution of the adopting state..* This excep- 
tion is obviously an application of the rule favoring a constitutional 
interpretation,’ and might be supported on the ground that the failure 





Ingraham & Read v. Regan, 23 Miss. 213 (1851) (rule not applied to copy of a 
British statute). 

The rule has now been adopted in some British jurisdictions. See note 8, 
supra; cf. Drummond v. Parrish, 3 Curt. Eccl. 522 (1843) (provision borrowed 
from the civil law). Trimble v. Hill, 5 App. Cas. 342 (1879), sometimes cited for 
the rule, does not state it, but is based on the desirability of uniform construction 
of similar statutes throughout the Empire. 

13 In Hunter & Co. v. Truckee Lodge, 14 Nev. 24, 36 (1879), the rule is said 
to be derived from the rule that in reénacting a statute the legislature is presumed 
to adopt the settled construction of that statute. Hecht v. Malley, 265 U.S. 144 
(1924); Bache & Co. v. United States, U. S. Daily, Nov. 9, 1929, at 2274 (Ct. 
Cust. & Pat. App.); Sanger v. Lukens, 26 F.(2d) 855 (C. C. A. oth, 1928). 
So far as these rules are based on presumptions of intent, they are derived from 
the further presumption that the legislature knows the state of the law in its own 
jurisdiction. People ex rel. James v. Illinois Cent. R. R., 314 Ill. 373, 145 N. E. 
731 (1924); Boston & A. R. R. v. Public Serv. Comm., 232 Mass. 358, 122 N. E. 
384 (1919). 

14 But apparently not impossible. Tax Comm. v. Hirsch, 31 Ohio App. 325, 
167 N. E. 400 (1929). The provision to be interpreted was an exemption in the 
Ohio Inheritance Tax Act, On10 Gen. Cope (Page, 1926) § 5334, in favor of “ the 
husband of a daughter of the decedent.” Appellant, who took as widower of 
the decedent’s daughter, based his claim to the exemption upon a construction in 
New York of the statute from which the Ohio act was copied. The court denied 
the claim on the astonishing ground that since the Ohio legislature had notice from 
the New York decisions of the need of judicial construction and still refused to 
include the word “ widower,” the omission must have been studied. 

15 Whitney v. Fox, 166 U. S. 637 (1897) (only one decision construing the 
statute before adoption); Coad v. Cowhick, 9 Wyo. 316, 63 Pac. 584 (1901) 
(provision one of large number imported bodily); cf. Hunter & Co. v. Truckee 
Lodge, supra note 13 (requiring that the foreign decision have been officially re- 
ported at the time of adoption). 

16 Jn re Swearinger, Fed. Cas. No. 13,683 (D. Nev. 1877); cf. State v. Mott, 
29 Mont. 292, 74 Pac. 728 (1903). This exception is more often stated than 
applied. See Bowers v. Smith, 111 Mo. 45, 52, 20 S. W. 101, 102 (1892) ; Hutchin- 
son v. Krueger, 34 Okla. 23, 31, 124 Pac. 591, 594 (1912); Western Terra Cotta 
Co. v. Board of Education, 39 Okla. 716, 718, 136 Pac. 595, 596 (1913). The hold- 
ing in the state of origin as to the statute’s constitutionality is, of course, not 
adopted, for that is not a matter of construction but a decision as to the effect of the 
construction. Risser v. Hoyt, 53 Mich. 185, 18 N. W. 611 (1884) ; In re McKennan’s 
Estate, 25 S. D. 369, 126 N. W. 611 (1910); Boyd v. Ritter Lumber Co., 119 Va. 
348, 89 S. E. 273 (1916). 

17 Bjork v. Safford, 333 Ill. 355, 164 N. E. 699 (1929); Collector of Taxes v. 
National Shawmut Bank, 259 Mass. 14, 156 N. E. 48 (1927) ; see ENDLICH, op. cit. 
supra note 8, § 178. 
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of the legislature to express itself clearly points to simple ignorance of a 
construction potentially unconstitutional. Another exception rejects a 
construction “ inconsistent with the spirit and policy of the laws” of 
the adopting state.* This seems to be part of the tendency which has 
produced the rules opposing implied repeals *® or unnecessary changes 
in the law.2° The courts’ reluctance to recognize alterations appears 
to fly in the face of the legislative intent,** and the fact that the foreign 
construction if applied would involve repeal of a prior statute is little 
evidence of the likelihood of the legislature’s ignorance. Statutes are 
so often repealed by implication only ** that the lack of a definite ex- 
pression is, at most, equivocal. 

Many courts have refused to follow the foreign construction when it 
appeared contrary to the weight of authority, at the time of adoption, in 
jurisdictions having similar statutes.2* Obviously, however, when a 
legislature is copying a foreign statute it is less likely to know the general 
state of the foreign decisions, than the holdings in the particular juris- 
diction from which it is borrowing. Again, many courts have declared 
that the rule does not oblige the adoption of a construction which is 
contrary to the statute’s meaning,** erroneous,”° unsound, or unreason- 
able. But it is a rather tenuous argument that the objectionable 
character of the foreign construction (in the view of the adopting state’s 
court) is evidence that the legislature could not have known of it.”’ 











18 Great West. Sugar Co. v. Gilcrest Lumber Co., 25 Colo. App. 1, 136 Pac. 
553 (1913) ; McCutcheon v. People, 69 Ill. 601 (1873) ; Oleson v. Wilson, 20 Mont. 
544, 52 Pac. 372 (1898); Smith v. Dayton Coal & Iron Co., 115 Tenn. 543, 92 
S. W. 62 (1906). 

19 Lewis v. Mosely, 215 Ky. 573, 286 S. W. 793 (1926); see SUTHERLAND, 
STATUTES AND STATUTORY CONSTRUCTION (1st ed. 1891) § 138; (1894) 7 Harv. L. 
Rev. 438. But cf. Crates, op. cit. supra note 2, at 306. 

20 ENDLICH, op. cit. supra note 8, § 113; MAXWELL, INTERPRETATION OF STATUTES 
(7th ed. 1929) 71; SUTHERLAND, op. cit. supra note 19, § 333. 

21 See Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 383 
passim. But cf. PoLLocK, op. cit. supra note 4, at 354. For the beginnings of the 
tendency to construe statutes strictly, see PLucKNeTT, STATUTES AND THEIR IN- 
TERPRETATION IN THE First HALF OF THE FouRTEENTH CENTURY (1922) c. VI; 
2 Hotpswortu, History or EnciisH Law (3d ed. 1923) 442-43. 

22 Leges posteriores priores contrarias abrogant. Broom, Lecat Maxims (oth 
ed. 1924) 16. In Henrietta Mining & Milling Co. v. Gardner, 173 U. S. 123 
(1899), the Supreme Court held a provision of the Arizona Revised Statutes im- 
pliedly repealed by a later statute adopted from California, on the strength of a 
construction given the statute in California before its adoption. 

28 People v. Godding, 55 Colo. 579, 136 Pac. 1o11 (1913); State v. Campbell, 
73 Kan. 688, 85 Pac. 784 (1906); Morgan v. State, 51 Neb. 672, 71 N. W. 788 
(1897) ; Thompson v. Smith, 102 Okla. 150, 227 Pac. 77 (1923); Pierson v. Minne- 
haha County, 26 S. D. 462, 128 N. W. 616 (1910); Coad v. Cowhick, supra 
note I5. 

24 Whitney v. Fox, 166 U. S. 637 (1897). Of course, under the familiar general 
rule, if the meaning is clear on the face of the statute, resort to the foreign con- 
struction is not permissible. Torrance v. Edwards, 89 N. J. L. 507, 99 Atl. 136 
oath Spokane Mfg. & Lumber Co. v. McChesney, 1 Wash. 609, 21 Pac. 198 

1889). 

25 Pierson v. Minnehaha County, supra note 23. 

26 Phoenix Title & Trust Co. v. Old Dominion Co., 31 Ariz. 324, 253 Pac. 435 
(1927) ; State ex rel. Wallace v. Callow, 78 Mont. 308, 254 Pac. 187 (1927); State 
ex rel. Brislawn v. Meath, 84 Wash. 302, 147 Pac. 11 (1915). 

27 See Preston Nat. Bank v. Wayne Circuit Judge, 142 Mich. 272, 274, 105 
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Finally, some decisions, while recognizing the existence of the rule, 
simply do not follow it, on the ground that it is not binding.”* 

These last exceptions reduce the rule almost to a nullity. There 
remains only a prima facie preference for the originating state’s con- 
struction, which will prevail, as a matter of actual practice, whenever 
the courts of the adopting jurisdiction feel that it is not seriously ob- 
jectionable. 

At any rate, if the rule in its emasculated form may be said to enjoy 
existence, the exceptions show clearly that it cannot be attributed to 
its alleged basis.*® They are eloquent testimony to the courts’ own 
disbelief in the presumption of the legislature’s knowledge, a presump- 
tion not much stronger than the time-honored fiction that all men know 
the law. In the case of an old or well-known statute with a settled 
construction,*° it may be correct to assume that the legislature knew of 
its construction when it was adopted. But with other statutes that 
assumption is highly questionable. If a legislature adopts a foreign 
statute because it desires the results that have followed from the law in 
the home state, there may well be a general intent to adopt the foreign 
construction, even if it is not known in detail. But in such a situation 
it is not necessary to rely on any presumption; the legislative intent 
will surely appear in committee reports ** or in the records of debate.** 

Stripped of the verbiage of fiction, the true basis of the rule appears 
clearly to be convenience: it saves time and thought. On this basis it is 
possible to understand and reconcile most ** of the exceptions. The 
alleged foundation, on the other hand, turns out to be only an artificial 





N. W. 757, 758 (1905) ; Hunter & Co. v. Truckee Lodge, supra note 13, at 34. But 
see Mann v. Carter, supra note 3, at 347, 68 Atl. at 131. 

28 Kingsbury v. State, 28 Ariz. 86, 235 Pac. 140 (1925); Little v. Smith, 5 IIl. 
400 (1843) (construction “ inconvenient”); Ancient Order of Hibernians v. 
Sparrow, 29 Mont. 132, 74 Pac. 197 (1903) ; State ex rel. Wallace v. Caliow, supra 
note 26. 

29 The limitation of the rule to constructions made before adoption is little 
evidence that intent is its actual basis; it seems to be only a logical necessity 
resulting from the form of the rule, and is practically of no importance. For, as is 
shown by the exceptions to the rule, prior constructions are little more than per- 
suasive, and subsequent constructions have been held entitled to great weight. 
Poe v. Poe, 125 Ark. 391, 188 S. W. 1190 (1916) ; see Cordova v. Folgueras y Ryos, 
227 U.S. 375, 378 (1913). 

30 Such as 13 Exiz. c. § (1570) (fraudulent conveyances); 29 Car. II, c. 3 
(1676) (Statute of Frauds); and 21 Jac. I, c. 16 (1623) (Statute of Limitations). 
The force of the presumption is said to depend on the degree to which the statute 
has acquired a settled meaning. Pratt v. Miller, 109 Mo. 78, 18 S. W. 965 (1891). 

81 These were used in, e.g., Macallen Co. v. Massachusetts, 279 U.S. 620 (1929) ; 
Church of the Holy Trinity v. United States, 143 U. S. 457 (1892); Eastman 
Photographic Materials Co. v. Comptroller-Gen. of Patents, [1898] A. C. 571. 
They are now generally admissible. Back, op. cit. supra note 4, at 311; CRAIEs, 
op. cit. supra note 2, at 121. 

82 It is not definitely settled whether reports of debates are admissible to aid 
in construction. United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 
(1897) (excluded) ; United States v. Bhagat Singh Thind, 261 U. S. 204 (1923) 
(admitted) ; see BLACK, op. cit. supra note 4, at 312; Note (1899) 13 Harv. L. Rev. 
52. For the English holdings, see Crates, op. cit. supra note 2, at 119, 120. Gen- 
erally, as to what extrinsic sources may be consulted, see Back, supra, c. VII; 
CRAIES, supra, at 116 et seq. 

83 But see note 15, supra. 
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rationalization, for in most questions of interpretation the court is faced, 
not with the problem of discovering the legislature’s intent, but with 
the question of what to do in the absence of any intent whatsoever.** 
The courts do not refuse to act,*° but being unwilling to face the charge 
of judicial legislation, they ascribe the rule, as in this instance, to a 
presumption of the lawmakers’ intent. Thus lip-service is paid to the 
theory of a separation of powers. 





Crostinc Out Accounts IN Marcin TRANSACTIONS. — The rules 
governing the rights and duties of parties to a purchase of stock on 
margin present that frequent disparity between law and fact which must, 
in some degree, follow upon any attempt to determine the legal conse- 
quences of a transaction singularly modern in its development by con- 
cepts vastly more ancient than the transaction itself. It is the common 
practice of brokers to have their margin customers sign away their 
formal rights when the account is taken. This has developed customs 
of trading which eventually must find reflection in the decisions. For 
the present, however, in the absence of clear proof of such an agreement, 
the courts proceed upon strict common law lines. 

According to the orthodox view, the purchase of stock on margin 
creates a pledge.‘ From this premise have been made to flow logically 
the incidents of the relationship. If the margin falls below the required 
level,” the customer is in default. In determining the right of the broker 
to sell, the ordinary requirements on sales by pledgees are applied.* A 



















84 See Gray, THE NATURE AND SOURCES OF THE LAW (2d ed. 1921) 173. 

35 As to the propriety of judicial construction in the actual absence of a legisla- 
tive intent, see Pound, Spurious Interpretation (1907) 7 Cor. L. Rev. 379; Sat- 
MOND, op. cit. supra note 4, at 140; Note (1927) 12 Iowa L. Rev. 276; (1924) 72 
U. or Pa. L. REv. 331. 


1 Richardson v. Shaw, 209 U. S. 365 (1908); Markham v. Jaudon, 41 N. Y. 
235 (1869). For a collection of the authorities, see CAMPBELL, THE LAW oF 
STOCKBROKERS (3d ed. 1927) 15; 1 Dos Passos, THE Law oF STOCKBROKERS AND 
Stock ExcHances (2d ed. 1905) 179-80. The Massachusetts rule is to the con- 
trary, distinguishing between a “long” margin purchase and a pledge of col- 
lateral, the former being held not to create a pledge. See Smith, Margin Stocks 
(1922) 35 Harv. L. Rev. 485; Oppenheimer, Rights and Obligations of Customers 
in Stockbrokerage Bankruptcies (1924) 37 Harv. L. Rev. 860, 863 et seg. This 
distinction seems unsound; in either case the customer has the beneficial ownership 
and bears the risk of loss, and in either case the securities may by custom be 
rehypothecated. See CAMPBELL, op. cit. supra, at 49-50, n.42; Oppenheimer, supra, 
at 863, 865 et seq. 

2 In the absence of a special contract, there is an implied agreement by the 
customer to maintain the margin originally deposited. Markham v. Jaudon, supra 
note 1; see Gruman v. Smith, 81 N. Y. 25, 28 (1880). Nor will the absence of 
a margin deposit at the time the account is opened relieve the customer of this 
duty. Content v. Banner, 184 N. Y. 121, 76 N. E. 913 (1906); cf. N. Y. Stock 
ExcHANcE Rut-Es, c. XII, § 1, cited in CAMPBELL, op. cit. supra note 1, at 25. 

8 Compare the requirements of demand for margin and notice of sale infra, 
notes 4-7. The duration of an ordinary pledge is generally specified. In a mar- 
gin transaction, however, no time limit being set, it would seem that the broker 
may end the relation after the lapse of a reasonable period for speculation, though 
the customer’s margin be ample. Cf. White v. Smith, 54 N. Y. 522, 526 (1874). 
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demand for more margin,* ordinarily stating the amount required,° must 
be made, and notice of the time and place ® of sale given.’ The cus- 
tomer must be allowed a reasonable time within which to increase his 
margin,® even though the market be in a state of panic,® or the exchange 
about to close.*° Nor are these requirements excused by the customer’s 
death ! or bankruptcy.12 The demand and notice should be served 
upon the customer personally,* but if he avoids communication, a 
notice sent to his usual place of business is sufficient.1* It would seem 
that even where there is no attempt at evasion, such reasonable effort 
should suffice, but it has been held otherwise, on the ground that the 
broker may protect himself by special agreement.*® 

Such special agreements are not uncommon. Either by express con- 





But the difficulty of defining. a “ reasonable period ” renders such power of little 
practical utility. 

Where no technical pledge is created, as in a margin purchase of executory 
contracts to sell, no notice of time or place of sale need be given. Corbett v. 
Underwood, 83 Ill. 324 (1876). But cf. Smith v. Craig, 211 N. Y. 456, 105 N. E. 
798 (1914). 

4 Markham v. Jaudon, supra note 1; Stewart v. Drake, 46 N. Y. 449 (1871); 
Small v. Housman, 208 N. Y. 115, 101 N. E. 700 (1913); Harris v. Pryor, 44 
N. Y. St. Rep. 495, 18 N. Y. Supp. 128 (1892); Lazare v. Allen, 20 App. Div. 616, 
47 N. Y. Supp. 340 (1897); Sanger v. Price, 114 App. Div. 78, 99 N. Y. Supp. 
513 (1906). On the question of waiver by the customer, see Cameron v. Durkheim, 
55 N. Y. 425 (1874). 

5 If the customer knows the amount required, the request probably need not 
be for a specific sum. See White v. Slayback, 190 App. Div. 108, 111, 179 N. Y. 
Supp. 211, 213 (1919). 

6 Markham v. Jaudon, supra note 1; Content v. Banner, supra note 2; Fair- 
child v. Flomerfelt, 79 Misc. 42, 139 N. Y. Supp. 44 (1913). In the last case, 
notice that the stock would be sold on the New York Stock Exchange unless the 
margin be supplied by a certain hour, was held defective for failure to state the 
time of sale. So technical a holding is open to criticism. The demand for margin 
before a certain hour is sufficient to notify the customer of his default. The whole 
requirement of notice of sale seems obsolete. Where the property pledged is sold 
at auction, the customer is entitled to notice of the place of sale in order that he 
may see that the sale is properly conducted. In sales on the exchange, however, 
this reason is not present. Even where sale is made over the counter, since 
securities are fungible, the customer need not bid for particular shares to protect 
himself. 

7 It the transaction is a short sale, no notice of the time and place of purchase 
need be given. White v. Smith, supra note 3; Sterling v. Jaudon, 48 Barb. 459 
(N. Y. 1867). The reason advanced is that a short sale creates an agency rather 
than a pledge. This result is sound, but should not rest upon the technical dis- 
tinction. In a long transaction, notice of the place of sale seems equally unneces- 
sary. See note 6, supra. 

8 See note 4, supra. 

9 Small v. Housman, supra note 4. 

10 Sanger v. Price, supra note 4. 

11 DeMary v. Burtenshaw’s Estate, 131 Mich. 326, 91 N. W. 647 (1902); 
Berberich’s Estate, 257 Pa. 181, ror Atl. 461 (1917). The same rule governs a 
short transaction, since the agency, being coupled with an interest, is not revoked 
by death. Hess v. Rau, 95 N. Y. 359 (1884). 

12 In re Daniels, Fed. Cas. No. 3,566 (N. D. Ill. 1875). 

13 Where the customer has dealt with the broker through an agent, notice to 
the agent has been held sufficient. Small v. Housman, supra note 4; see Milliken 
v. Dehon, 27 N. Y. 364, 377 (1863) ; cf. Wicks v. Hatch, 62 N. Y. 535 (1875). 

14 Leiter v. Thomas, 110 App. Div. 879, 97 N. Y. Supp. 121 (1905); see Ber- 
berich’s Estate, supra note 11, at 190, ror Atl. at 463. 

15 See Hughes v. Barrell, 167 Ill. App. 100, 120 (1912). 
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tract or provision in the memorandum of purchase ** furnished to the 
customer, the usual consequences of the relationship may be modified. 
In the latter case, assent by the customer must be proved; *7 mere receipt 
of the memorandum is not conclusive.** And since the question of assent 
cannot be definitely determined until a subsequent litigation, it is unwise 
to rely upon this method. Where the contract merely reserves the right 
to sell “‘ without notice,” the broker need not state the time and place of 
sale, but must, nevertheless, make a demand for additional margin.’® 
Only if the agreement is clear will limitations upon the rights of the 
broker be enforced.”° Such statements as “ see you through ” have been 
held too indefinite to be binding,”* but they are sometimes made the 
basis of an estoppel, where reasonable notice of retraction has not been 
given.”* 

Equivocal conduct by the customer raises some difficult problems. If, 
after a demand for more margin, the customer remains silent, the broker 
may, nevertheless, wish to retain the account. Can the customer insist 
that his silence be construed as an order to sell? A holding to this effect 
would give the broker no definite basis for action, for silence might more 
readily mean a willingness to be carried further in the hope that the 
market might improve. Moreover, the broker cannot tell how long a 
period of silence is necessary to effect such an order. At least two cases 
have denied the contention of the customer, where the notice was defec- 
tive.** But regardless of the validity of the notice, it is not unfair to 
require the customer to express his orders unambiguously in words. 





16 The broker is required to serve prompt notice of the execution of all orders. 
N. Y. Penat Law (1917) § 957. 

17 Leviten v. Bickley, Mandeville & Wimple, Inc., 35 F.(2d) 825 (C. C. A. 
2d, 1929); Stibbard v. Owen, 243 Mich. 138, 218 N. W. 636 (1928); Keller v. 
Halsey, 202 N. Y. 588, 95 N. E. 634 (1911); Smith v. Craig, supra note 3; 
Thompson v. Baily, 220 N. Y. 471, 116 N. E. 307 (1917) ; Robinson v. Crawford, 
31 App. Div. 228, 52 N. Y. Supp. 560 (1898) ; Evans v. Hubbard, 220 App. Div. 
423, 221 N. Y. Supp. 642 (1927). 

18 Evans v. Hubbard, supra note 17. Where the broker, after the original 
agreement, promised to “carry” the account without further margin, considera- 
tion has been found in the customer’s forbearance to withdraw his account. 
Rogers v. Wiley, 131 N. Y. 527, 30 N. E. 582 (1892). But where the customer 
enters into a subsequent agreement allowing the broker to sell without notice, it 
is more difficult to find consideration, for the broker incurs no legal detriment. 
The agreement should be enforced, however, either on the ground of waiver, or on 
the theory that a later modification was contemplated at the time of the original 
transaction. But cf. Berberich’s Estate, supra note 11, at 191, 101 Atl. at 464. 

19 Stenton v. Jerome, 54 N. Y. 480 (1873); Sanger v. Price, supra note 4. If 
the broker, however, clearly reserves the right to sell without demanding more 
margin, he may do so. Stibbard v. Owen, supra note 17. 

20 See Richter v. Poe, 109 Md. 20, 29, 71 Atl. 420, 424 (1908); cf. Amsden v. 
Jacobs, 75 Hun 311, 26 N. Y. Supp. 1000 (1894), aff'd, 148 N. Y. 762, 43 N. E. 
985(1896). 21 White v. Slayback, 189 App. Div. 564, 178 N. Y. Supp. 421 (1919). 

22 Small v. Housman, supra note 4; Rosenthal v. Brown, 247 N. Y. 479, 160 
N. E. 921 (1928). 

23 Lynch v. Simmons, 87 N. Y. Supp. 420 (1904); Esser v. Linderman, 71 Pa. 
76 (1872). In both cases, the court reasoned that, the notice being defective, the 
broker could not have sold without becoming liable for conversion, and, therefore, 
need not have regarded the silence as an order to sell. But such an argument begs 
the question, since if there is an order to sell, there can be no conversion in 
executing it, despite the defective notice. Cf. Pierson v. Frenkel, 103 N. Y. Supp. 
49 (1907). 
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If the broker has wrongfully closed out the account, there should, how- 
ever, be no affirmative duty to speak. In a recent case,”*‘ it was held that 
silence by the customer in such a situation was tantamount to ratification 
and barred recovery in an action against the broker.** The reason sug- 
gested is that otherwise the customer, by his delay, might take advantage 
of a fluctuating market at the expense of the broker,”* and thereafter 
claim that he had repudiated only if the market had improved.”* But it 
is difficult to see, in any event, how the broker will be injured, under the 
New York or Massachusetts rules of damages.”* If the silence be ratifi- 
cation, he has no reason to act. If it be repudiation, there is nothing he 
can do to mitigate damages,”® since the conversion has already taken 
place.*° In New York, the measure of damages for conversion in specu- 
lative transactions is the difference between the price at which the broker 
sold and the highest market price reached within a reasonable time after 
the customer received notice of the sale.** Thus, the delay in bringing 
suit can have no effect upon the amount of recovery. Since in no case 
does the silence harm the converter, it seems undesirable to place upon 
the innocent party the burden of speaking, lest he be held to have 
ratified.*? 





RESCISSION OF CERTIFICATION INDUCED BY MISTAKE. — Among the 
fictions of commercial law which enjoy the favor of persistent repetition 
by the courts is the statement that certification of a check at the in- 





24 Leviten v. Bickley, Mandeville & Wimple, Inc., supra note 17. The customer 
complained to an agent of the broker that his account had been closed wrongfully, 
but his subsequent acceptance of payment on his balance, coupled with a silence of 
nine weeks, was held to be a ratification. 

25 See also Buck -v. Houghtaling, 110 App. Div. 52, 96 N. Y. Supp. 1034 (1905) ; 
cf. Manning v. Heidelbach, 153 App. Div. 790, 138 N. Y. Supp. 750 (1912). But cf. 
Stenton v. Jerome, supra note 19. See also Willoughby v. Comstock, 3 Hill 389 
(N. Y. 1842); Brass v. Worth, 40 Barb. 648 (N. Y. 1863); Little v. McClain, 134 
App. Div. 197, 118 N. Y. Supp. 916 (1909); Weir v. Dwyer, 62 Misc. 7, 114 N. Y. 
Supp. 528 (1909). 

If the customer does not know all the facts, his silence is not a ratification. 
Burnham v. Lawson, 118 App. Div. 389, 103 N. Y. Supp. 482 (1907). 

26 See Leviten v. Bickley, Mandeville & Wemple, Inc., supra note 17, at 828. 
But cf. Hughes v. Barrell, supra note 15. 

27 Or, conversely, in a short sale, if the market had depreciated. 

28 See note 31, infra. 

29 Of course, after repudiation, the parties may agree to have the account 
reinstated. In that case, it would be to the interest of the broker to make such 
agreement promptly in order that he may purchase the stock quickly before the 
market rises. But the slender possibility that an agreement of reinstatement might 
otherwise have been reached forms too slight a basis for penalizing the customer 
for his silence. 

80 Even if a definite statement by the customer would enable the broker to 
protect himself, silence is unlikely to have such an effect, since it is highly un- 
certain at what time silence matures into an affirmative act. 

81 Baker v. Drake, 66 N. Y. 518 (1876); Burnham v. Lawson, supra note 25; 
see Fraenkel, The New York Rule of Damages in Speculative Transactions (1919) 
19 Cor. L. Rev. 379. For the Massachusetts rule which, with few exceptions, is the 
same as in the case of conversion of personal property, see Hall v. Paine, 224 Mass. 
62, 112 N. E. 153 (1916). 

82 See Berberich’s Estate, supra note 11, at 190-92, 101 Atl. at 464. 
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stance of the holder equals payment.‘ The notion is innocuous enough 
as a rationalization of the rule that certification discharges the drawer 
and indorsers,” but it paints an entirely deceptive picture of other legal 
consequences of certification. Thus, a bank’s right to relief from a cer- 
tification induced by mistake is governed by principles inapplicable 
when a payment made under mistake is sought to be recovered. 
Certification of a check for the holder when the drawer has insuffi- 
cient funds on deposit presents one of the most frequent examples of 
certification by mistake. The drawee bank may generally cancel its 
certification in such a situation,* provided the holder has not suffered 
a change of position, and the rights of third parties have not inter- 
vened.* If a change of position occurs, or if the certified check is nego- 
‘tiated to a holder in due course,® the bank will not be relieved of liabil- 





1 Certification is declared to have the same effect as if the bank paid the holder 
and he redeposited the proceeds to his own cre" iving a certificate of deposit 
therefor. See Metropolitan Nat. Bank v. Jones, 137 ill. 634, 640, 27 N. E. 533, 534 
(1891) ; Times Square Auto. Co. v. Rutherford Nat. Bank, 77 N. J. L. 649, 650-51, 
73 Atl. 479, 480 (1909) ; 2 DANIEL, NEGOTIABLE INSTRUMENTs (6th ed. 1913) § 1603. 

2 NEGOTIABLE INSTRUMENTS LAw § 188. Where the drawer himself obtains cer- 
tification, he remains liable on the check. Born v. First Nat. Bank, 123 Ind. 78, 
24 N. E. 173 (1889); Davenport v. Palmer, 152 App. Div. 761, 137 N. Y. Supp. 
796 (1912), rev’d on other grounds, 211 N. Y. 596, 105 N. E. 800 (1914); (1913) 
26 Harv. L. REv. 365. 

8 The certification must exceed the total debt of the drawee bank to the drawer. 
National Bank of Commerce v. Baltimore Commercial Bank, 141 Md. 554, 118 Atl. 
855 (1922) ; see (1923) 21 Micu. L. REv. 925; (1923) 32 YALE L. J. 733; 2 Paron, 
DicEst (1926) § 30a. 

4 Dillaway v. Northwestern Nat. Bank, 82 Ill. App. 71 (1899) ; Irving Bank v. 
Wetherald, 36 N. Y. 335 (1867); Mount Morris Bank v. Twenty-Third Ward 
Bank, 172 N. Y. 244, 64 N. E. 810 (1902) ; see National City Bank v. Titlow, 233 
Fed. 838, 841 (W. D. Wash. 1916) ; National Bank of Commerce v. Baltimore Com- 
mercial Bank, supra note 3, at 556, 118 Atl. at 855-56; Carnegie Trust Co. v. First 
Nat. Bank, 213 N. Y. 301, 306, 107 N. E. 693, 695 (1915); 1 Morse, BANKS AND 
BankKING (6th ed. 1928) § 419; Brapy, BANK CHecxs (2d ed. 1926) § 238; cf. 
City Nat. Bank v. Citizens’ Bank, 172 Ark. 624, 290 S. W. 48 (1927); National 
Bank of Cal. v. Miner, 167 Cal. 532, 140 Pac. 27 (1914). But see BRANNAN, NEGO- 
TIABLE INSTRUMENTS LAw (Chafee’s ed. 1926) 895-96; BiGELOw, Bitts, NoTeEs 
AND CuHeEcks (Lile’s ed. 1928) §§ 198, 205; cf. Deen v. De Soto Nat. Bank, 122 So. 
105 (Fla. 1929); Trent Tile Co. v. Fort Dearborn Nat. Bank, 54 N. J. L. 599, 25 
Atl. 411 (1892), aff’g 54 N. J. L. 33, 23 Atl. 423 (1891). The drawee has been 
held liable in case of mistake to the extent of the drawer’s account at the time of 
over-certification. Rankin v. Colonial Bank, 31 Misc. 227, 64 N. Y. Supp. 32 
(1900), aff'd, 60 App. Div. 629, 69 N. Y. Supp. 1144 (1901). Contra: Dillaway v. 
Northwestern Nat. Bank, supra. Such pro tanto relief is totally inconsistent with 
the nature of an acceptance. Certification should either be completely revoked if 
there is no change of position, or thereafter stand as final. 

5 A change of position may result to the holder from parting with collateral 
security, releasing sureties, and the like. See 1 Morse, loc. cit. supra note 4. 
But cf. Rankin v. Colonial Bank, supra note 4; National Bank of Cal. v. Miner, 
supra note 4. A strict reading of § 188 of the Negotiable Instruments Law might 
indicate that the holder suffers a change of position immediately upon certification, 
by the discharge of the drawer and indorsers, but this section is treated as referring 
to a valid certification only. Certification by mistake is declared ineffective until 
there is an independent change of position. See National Bank of Commerce v. 
Baltimore Commercial Bank, supra note 3, at 559, 118 Atl. at 856-57. A similar 
view was taken at common law. See Dillaway v. Northwestern Nat. Bank, supra 
note 4, at 74-75. 

6 President & Directors of Manhattan Co. v. Tunick, 134 Misc. 863, 237 N. Y. 
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ity. On the other hand, where the payment of a check is induced by a 
similar mistake, recovery of the payment,will be denied without refer- 
ence to any change of circumstances.” This distinction rests upon the 
practical ground that payment closes the transaction and for commer- 
cial purposes should be final,* whereas certification creates only a con- 
tract right, which should be subject to rescission for essential mistake.° 
If there is a change of position, or negotiation to a third party, these 
recognized defenses to rescission of contractual obligations *° will pre- 
vent the drawee from setting up his mistake. That the error is one going 
to the essence ** of the transaction is apparent both at common law ” 
and under § 62 of the Negotiable Instruments Law.’* The latter reads 
as if acceptance constituted an absolute estoppel, but in case of a 
forged signature of a drawer it operates, as at common law, only in favor 
of a holder for value.** A like judicial qualification of the section will 
permit application of the common law rules for mistake.*® 

Where a stop-order is.o; \tlooked by the certifying bank, the courts 
treat the situation substantially as in the case of insufficient funds.*® 





Supp. a (1929), (1929) 43 Harv. L. Rev. 314; Hill v. Nation Trust Co., 108 Pa. 
I (1885). 

7 Manufacturers’ Nat. Bank v. Swift, 70 Md. 515, 7 Atl. 336 (1889) ; Oddie v. 
National City Bank, 45 N. Y. 735 (1871) ; see 2 Morsk, op. cit. supra note 4, § 455: 
Note (1929) 42 Harv. L. Rev. 411; cf. Note (1921) 21 Cox. L. Rev. 805. But cf. 
Merchants’ Nat. Bank v. National Bank of the Commonwealth, 139 Mass. 513, 
2N. E. 89 (1885). 

8 See First Nat. Bank v. Marshalltown State Bank, 107 Iowa 327, 329, 77 N. W. 
1045 (1899); Germania Bank v. Boutell, 60 Minn. 189, 192-93, 62 N. W. 327, 320 
(1895); First Nat. Bank v. Brule Nat. Bank, 41 S. D. 87, 92, 168 N. W. 1054, 1055 
(1918). 

9 See National Exchange Bank v. Ginn & Co., 114 Md. 181, 190, 78 Atl. 1026, 
1029-30 (1910), denying recovery of payment under mistake, and distinguishing an 
earlier case allowing rescission of certification by mistake. 

10 See 3 Wittiston, ConTRACTS (1920) §§ 1594, 1595. 

11 It is a general principle of quasi-contractual recovery, applying equally to 
rescission of contracts, that a mistake must be as to an essential fact, as opposed to 
a collateral one. See 3 Witiston, Contracts §§ 1544, 1557, 1569. 

12 Early cases generally state that the certifying bank expressly agrees that the 
drawer’s signature is genuine, that he has funds on deposit, and that these funds 
will be paid to the holder of the check on demand. See Parke v. Roser, 67 Ind. 
500, 503 (1879); Farmers & Mechanics’ Bank v. Butchers & Drovers’ Bank, 16 
N. Y. 125, 128 (1857); Marine Nat. Bank v. National City Bank, 59 N. Y. 67, 76- 
77 (1874). There seems no valid distinction between a mistake as to the drawer’s 
account and as to his signature. See BRANNAN, loc. cit. supra note 4; Aigler, Rights 
of Holder of Bill of Exchange Against the Drawee (1925) 38 Harv. L. Rev. 857, 
875, n.65. 

13 The acceptor admits the drawer’s “ authority to draw the instrument.” The 
only authority which the drawer of a check can have must arise from the existence 
of a deposit with the drawee bank. It is a fraud to draw without funds. See 
Notes (1925) 35 A. L. R. 344; ibid. 375. 

14 First State Bank & Trust Co. v. First Nat. Bank, 314 Ill. 269, 145 N. E. 382 
(1924), (1925) 38 Harv. L. Rev. 680; American Surety Co. v. Industrial Sav. Bank, 
242 Mich. 581, 219 N. W. 689 (1928). But see Note (1913) 26 Harv. L. Rev. 634; 
Aigler, The Doctrine of Price v. Neal (1926) 24 Micu. L. Rev. 809, 823-25. 

15 An exception to the statute may be rendered unnecessary by treating a cer- 
tification by mistake as ineffective prior to a change of position. See note 5, supra. 

16 The drawee bank may cancel its certification provided there has been no 
change in position. Second Nat. Bank v. Western Nat. Bank, sr Md. 128 (1878) ; 
Baldinger & Kupferman Mfg. Co. v. Manufacturers-Citizens Trust Co., 93 Misc. 
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The mistake goes not to the drawer’s authority to draw, but to the 
drawee’s authority to accept.’’ Nevertheless, if the mistake is cor- 
rected before the holder’s position has been altered, there still appears 
no reason for binding the drawee to his certification and thus injecting 
him into the transaction which produced the stop-order.’* Again the 
argument for finality of payment is inapplicable,’® and the error war- 
rants rescission. 

When a check to which the drawer’s signature has been forged is cer- 
tified for a holder in due course, one of the most debated rules of com- 
mercial law becomes involved. Payment to a holder in due course nor- 
mally cannot be recovered; *° nor can certification be rescinded if the 
holder changes his position or negotiates the check after certification.”* 
Yet, if the situation remains unaltered, the drawee should be allowed to 
rescind as in other cases of mistake.** There is a distinction here from 
the case of a stop-order or insufficient funds, inasmuch as the holder has 
no secondary rights upon the drawer to which he may turn,”* but this is 
not reason enough for extending an inchoate obligation of the drawee 
into a final loss. 

If a post-dated check is certified by mistake before its date, the drawee 
should be able to rescind until the date of the check even though it 





94, 156 N. Y. Supp. 445 (1915), (1916) 29 Harv. L. Rev. 548; see Security Sav. & 
Trust Co. v. King, 69 Ore. 228, 233, 138 Pac. 465, 466 (1914); Brapy, op. cit. supra 
note 4, § 239; 2 DaNntzL, op. cit. supra note 1, § 1608; cf. Meuer v. Phenix Nat. 
Bank, 94 App. Div. 331, 88 N. Y. Supp. 83 (1904). But cf. Union State Bank v. 
Hibernia Bank & Trust Co., 18 S. W.(2d) 93 (Mo. App. 1929), (1929) 28 Micu. 
L, REv. 197. 

17 The drawer’s account cannot be charged if payment is made after a stop- 
order. Pease & Dwyer v. State Nat. Bank, 114 Tenn. 693, 88 S. W. 172 (1905) ; see 
(1905) 19 Harv. L. Rev. 130; cf. Note (1926) 40 Harv. L. Rev. 110. So, if a check 
is mistakenly certified in disregard of a stop-order, the bank cannot deduct from 
the drawer’s account. Cf. Sarantopoulos v. Mid-City Trust & Sav. Bank, 222 Il. 
App. 24 (1921). 

18 If the stop-order was unwarranted and the bank pays the holder, it should 
be subrogated to his rights against the drawer. See 2 Paton, DiceEst § 13514. 

19 Recovery of a payment made in disregard of a stop-order is generally denied, 
irrespective of change of position by the recipient. National Bank of New Jersey 
v. Berrall, 70 N. J. L. 757, 58 Atl. 189 (1904); Miller v. Chatham & Phenix Nat. 
Bank, 126 Misc. 559, 214 N. Y. Supp. 76 (1926). Contra: National Loan & Ex- 
change Bank v. Lachovitz, 131 S. C. 430, 128 S. E. 10, 39 A. L. R. 1237 (1925). 

20 Price v. Neal, 3 Burr. 1354 (1762); United States v. Chase Nat. Bank, 252 
U. S. 485 (1920); State Bank v. First Nat. Bank, 87 Neb. 351, 127 N. W. 244 
(1910); see Note (1921) 12 A. L. R. 1089. Contra: First Nat. Bank v. Bank of 
Wyndmere, 15 N. D. 299, 108 N. W. 546 (1906). 

21 Hagen v. Bowery Nat. Bank, 64 Barb. 197 (N. Y. 1872); Adam v. Manu- 
facturers & Traders Nat. Bank, 63 Misc. 403, 116 N. Y. Supp. 595 (1909). 

22 Louisiana State Bank v. Hibernia Bank, 26 La. Ann. 399 (1874) ; see Bigelow, 
Alteration of Negotiable Instruments (1893) 7 Harv. L. Rev. 1, 14. Contra: 
Pouzar v. Old Colony Trust & Sav. Bank, 197 Ill. App. 456 (1916); see BicELow, 
op. cit. supra note 4, § 192; Ames, The Doctrine of Price v. Neal (1891) 4 Harv. L. 
REv. 297, 299. Even payment has been restored on the ground that the recipient 
had suffered no change of position. McKleroy & Bradford v. Southern Bank, 14 
La. Ann. 458 (1859); Canadian Bank of Commerce v. Bingham, 46 Wash. 657, 91 
Pac. 185 (1907). But the policy of finality of payment should here override 
ordinary principles of recovery. 

23 See Note (1929) 42 Harv. L. REv. 411, 414, n.22. There may, however, be 
rights against intermediate indorsers. 





NOTES 635 


reaches a holder in due course,”* since the instrument carries notice on 
its face that the certification is invalid.** After its date, such a certifica- 
tion should be revocable only against a holder with notice who has not 
changed his position.”° 

A drawee certifying an altered check is generally considered free from 
liability even after a change of position or negotiation by the holder, on 
the ground that acceptance does not warrant the body of the instru- 
ment.*7 This view seems questionable, however, under the Negotiable 
Instruments Law,”* particularly as regards a change of the payee’s 
name.”® If liability does attach to the altered body of a check, igno- 
rance of any alteration becomes an essential element in inducing the 
promise represented by the certification, and rescission for mistake 
should be permitted prior to a change of circumstances. In case of cer- 
tification of a check bearing a forged indorsement, it is held that no 
liability arises on the part of the drawee bank, because the one present- 
ing it has no right to payment; *° nor is the certification binding in 
favor of the proper holder.** Thus, cases of certification of altered 
checks and checks bearing forged indorsements are generally so disposed 
of as to present no real question of mistake.** 

In every instance of actual certification by mistake,** the absence of 
any occasion for superimposing the principle of finality of payment 
should be recognized. This leaves the normal rules for rescission of a 
contract to govern the bank’s right to relief ** from an obligation mis- 


24 If the drawer stops payment before date, the bank, in spite of its certifica- 
tion, has no authority to pay. Cf. Stag Co. v. Union Bank, 2o1 Ill. App. 510 
(1916); Schoen v. Security Bank, 81 Misc. 173, 142 N. Y. Supp. 309 (1913). 
Where payment was made, recovery has been allowed when the recipient had not 
changed position. Second Nat. Bank v. Zable, 66 Pitts. L. J. 774 (Pa. 1918) ; see 
(1919) 32 Harv. L. REv. 579. 

25 Wilson v. Mid-West State Bank, 193 Iowa 311, 186 N. W. 891, 21 A. L. R. 
229 (1922); Pope v. Bank of Albion, 57 N. Y. 126 (1874); see BRANNAN, op. cit. 
supra note 4, at 896-97. But cf. Smith v. Field, 19 Idaho 558, 114 Pac. 668 (1911). 

26 Of course, ordinary principles of rescission for mistake would apply to cer- 
tification after date. 

27 Espy v. Bank of Cincinnati, 18 Wall. 604 (U. S. 1873); Marine Nat. Bank v. 
National City Bank, supra note 12; Metropolitan Nat. Bank v. Merchants’ Nat. 
Bank, 182 Ill. 367, 55 N. E. 360 (1899) ; see BIGELOW, op. cit. supra note 4, § 197; 
Note L. R. A. 1916C, 172. Contra: Louisiana Nat. Bank v. Citizens’ Bank, 28 La. 
Ann. 189 (1876); see Ames, supra note 22, at 306. 

28 Section 62. See Ames, The Negotiable Instruments Law (1900) 14 Harv. L. 
REV. 241, 242-43; 2 WiLListon, Contracts § 1161. Contra: National Reserve Bank 
v. Corn Exchange Bank, 171 App. Div. 195, 157 N. Y. Supp. 316 (1916) ; see BicE- 
LOW, Op. cit. supra note 4, § 1974. 

29 National City Bank v. National Bank of the Republic, 300 Il. 103, 132 N. E. 
832 (1921) ; see BRANNAN, op. cit. supra note 4, at 570-72; Note (1922) 35 Harv. L. 
REv. 749. 

80 Eagan v. Garfield Nat. Bank, 118 Misc. 76, 192 N. Y. Supp. 209 (1922). So, 
payment on a forged indorsement may be recovered. First Nat. Bank v. North- 
western Nat. Bank, 152 Ill. 296, 38 N. E. 739 (1894); see Note (1923) 36 Harv. 
L. Rev. 879; Note L. R. A. 1916E, 539. 

31 State Bank v. Mid-City Trust & Sav. Bank, 295 Ill. 599, 129 N. E. 498, 12 
A. L. R. 989 (1921). But cf. Milmo Nat. Bank v. Cobbs, 53 Tex. Civ. App. 1, 
115 S. W. 345 (1908). 82 Cf. Note (1929) 42 Harv. L. REv. 411. 

33 Occasional cases of certification by mistake may fall within none of the cate- 
zories treated herein, but the general principle should be universally applied. Cf. 
Ozark Sav. Bank v. Bank of Bradleyville, 204 S. W. 570 (Mo. App. 1918). 

34 The drawee’s obvious remedy is a denial of recovery to the holder if he sues 
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takenly assumed to the detriment of no one but itself. By the Negoti- 
able Instruments Law, certification is declared equivalent to the accep- 
tance of a bill of exchange,** but the practice of certifying checks, which 
has attained vast importance in the commercial system of America, has 
never received recognition in England ** nor on the Continent.*7 And 
even though acceptance of a bill of exchange appears to be irrevocable 
abroad,** nevertheless the divergence of the American law, which is 
probably attributable to the development of check certification in this 
country,*® seems clearly salutary. 





Tue Eau DE CoLocne Case. — From the United States District Court 
for the Southern District of New York has recently issued an injunction 
restraining the German proprietor of the original secret recipe for eau de 
cologne from using his pre-war trade-mark, “ 4711,” upon his product 
in this country... The American company which asserted title to the 





upon the check. Dillaway v. Northwestern Nat. Bank, supra note 4; Second Nat. 
Bank v. Western Nat. Bank, supra note 16. If the holder, with notice of the mis- 
take, transfers the check to a bona fide purchaser, he should be accountable to the 
bank for the proceeds arising from the wrongful negotiation. See (1929) 43 Harv. 
L. Rev. 314; cf. Mount Morris Bank v. Twenty-Third Ward Bank, supra note 4. 
But cf. Riverside Bank v. First Nat. Bank, 74 Fed. 276 (C. C. A. 2d, 1896). To 
prevent negotiation in fraud of the bank’s rights, probably the check might be re- 
covered by the bank in replevin. See 1 Paton, Dicest § 39; cf. Smith v. Eals, 81 
Iowa 235, 46 N. W. 1110 (1890). 

35 Section 187. A bank, however, is under no obligation to certify a check. 
Wachtel v. Rosen, 249 N. Y. 386, 164 N. E. 326 (1928). But cf. BRANNAN, op. cit. 
supra note 4, at 891; Turner, A Factual Analysis of Certain Proposed Amendments 
to the Negotiable Instruments Law (1929) 38 YALE L. J. 1047, 1060. 

36 See CHALMERS, Britis oF EXCHANGE (goth ed. 1927) 291. 

37 European codes generally declare an acceptance of a check void and of no 
effect. See BourEron, LE CHEQUE, THEORIE ET PRATIQUE (1924) 331-34. 

88 See Bentinck v. Dorrien, 6 East 198, 199 (1805); Cox v. Troy, 5 B. & Ald. 
474, 480 (1822). The British Bills of Exchange Act, § 21, declares an acceptance 
irrevocable after delivery. And a similar provision appears in the French Code. 
See 21 ComMERCIAL LAws OF THE Wor Lp (British ed. 1913) 105. It is significant 
that no provision like § 21 of the Bills of Exchange Act was incorporated in the 
Negotiable Instruments Law. 

39 The practice appeared in the middle of the nineteenth century. See Farmers 
& Mechanics’ Bank v. Butchers & Drovers’ Bank, 28 N. Y. 425, 427 (1857); 
Tompkins, The Certification of Checks (1902) 41 AM. L. REG. (N.S.) 127, 128-30. 
And primarily it was an adjunct of the clearing houses. See Irving Bank v. 
Wetherald, 36 N. Y. 335, 337 (1867). As such, the analogy to an acceptance may 
not have appeared at the outset. Thus, as late as 1873, the Boston Clearing House 
abandoned a project to use certified checks because certain members refused to con- 
sider a certification binding. See Cooke v. State Nat. Bank of Boston, 52 N. Y. 96, 
116 (1873). On the other hand, numerous declarations of the courts early recog- 
nized certification as equivalent to acceptance. See Farmers & Mechanics’ Bank v. 
Butchers & Drovers’ Bank, 14 N. Y. 623, 624-25 (1856); Ss. C., supra note 12, at 
128; Ss. C., supra, 28 N. Y. at 427-28; Meads v. Merchants’ Bank, 25 N. Y. 143, 146 
(1862) ; Merchants’ Bank v. State Bank, 10 Wall. 604, 647 (U. S. 1870). 


1 Mulhens & Kropff v. Muelhens, decided Oct. 9, 1929, coram Mack, J. The 
House of Muelhens has made eau de cologne in Germany since 1792 by a secret 
formula. In 1889, a contract of partnership was made with an American citizen, 
Kropff, for the bottling, distribution, and sale in this country, leaving the secret as 
well as title to the trade-mark in Muelhens, the business and the mark to go to him 
on dissolution. After the outbreak of the war, the alien property custodian se’zed 
all the interest of Muelhens in this country, and sold it to Kropff, who formed 
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trade-mark through a seizure and sale * by the alien property custodian 
in pursuance of the Trading With the Enemy Act * is thereby protected 
in its use of the trade-mark upon a substitute article. The case raises 
novel questions of the assignability of a trade-mark apart from the recipe 
for the goods which it has represented, and apart from the business and 
tangible assets of its original proprietor. 

The statement that a trade-mark cannot be assigned in gross is a 
dogma which lives by constant repetition.* It is sound insofar as it rep- 
resents the inseparability of a trade-mark from the good will ® which it 
accumulates.® By its very nature, a trade-mark is no more than a sym- 
bol by which the public recognizes and rests its confidence in the reputa- 
tion of a certain manufacturer * or distributor,® or in the quality of cer- 





a corporation under the partnership name and commenced manufacturing his own 
product. After the war, the American corporation sued to prevent the sale in this 
country of the original German product under the trade-mark “ 4711.” In denying 
a preliminary injunction, the court held that the secret recipe was not property 
in this country and had not passed to the plaintiff, and it found that the plaintiff 
did not know the recipe. 22 F.(2d) 191 (S. D. N. Y. 1927). On final hearing, 
it was held that the registered trade-mark was property in this country which had 
passed to the plaintiff, and that the plaintiff was entitled to its use on its own 
product, which was virtually indistinguishable from the original eau de cologne. 
The protection of the plaintiff was limited to prevention of use by the defendant 
of the trade-mark “ 4711,” and was conditioned upon removal by the plaintiff of 
the false impression that it was making the product according to the original 
formula. 

2 The validity of the sale was attacked on the ground that, as a private one, 
it had not been authorized by a presidential order, and that a subsequent ratifica- 
tion was insufficient. The statute provided for a public sale “ unless the President 
stating the reasons therefor, in the public interest shall otherwise determine.” 40 
Srat. 460 (1918), 50 U. S. C. A., Appendix §12 (1926). The Supreme Court 
relied both on a delegation of authority and a later ratification in sustaining a 
private sale in United States v. Chemical Foundation, 272 U. S. 1 (1926); cf. s. c., 
5 F.(2d) 191, 210, 213 (C. C. A. 3d, 1925). There is a policy in favor of sustaining 
transfers under the wartime legislation. Mutzenbecher v. Ballard, 16 F.(2d) 173 
(S. D. N. ¥. 1925), aff'd, 16 F.(2d) 174 (C. C. A. 2d, 1926), certiorari denied, 273 
U.S. 766 (1927) ; Lange v. Wingrave, 295 Fed. 565 (E. D. La. 1924). 

3 4o Stat. 411 (1917), 50 U. S. C. A., Appendix (1926). An amendment 
subsequently changed § 7(c) so as to provide expressly for the seizure of trade- 
marks. 40 StaT. 1020 (1918), 50 U. S. C. A., Appendix § 7(c) (1926). 

4 See United Drug Co. v. Rectanus Co., 248 U. S. 90, 97 (1918); American 
Steel Foundries v. Robertson, 269 U. S. 372, 380 (1928); Nims, Unrarr Com- 
PETITION AND TRADEMARKS (3d ed. 1929) 66, 656. 

5 Good will, for the present purpose, is sufficiently defined as the probability 
that customers will come to a particular store or ask for a particular product. See 
Nis, op. cit. supra note 4, at 47; Note (1926) 35 YALE L. J. 496, 497-08. 

6 The present mark was registered under the Trade Mark Act of 1905, 33 STAT. 
724, 727 (1905), 15 U.S. C. $§ 90, 81 (1926). This provides that a registered trade- 
mark is assignable in connection with the good will of the business in which it is 
used. But the statute does not state that a trade-mark is transferable with good 
will alone, nor does it purport to determine under what conditions good will may be 
transferred. See infra notes 10, 11, 12. An assignment of a trade-mark without 
good will carries no rights whatsoever. See Standard Brewery Co. v. Interboro 
Brewing Co., 229 Fed. 543, 545 (C. C. A. 2d, 1916). 

7 Shaver v. Heller & Merz Co., 108 Fed. 821 (C. C. A. 8th, 1901) ; Lawrence- 
Williams Co. v. Société Enfants Gombault et Cie., 22 F.(2d) 512 (C. C. A. 6th, 
1927), certiorari denied, 276 U. S. 619 (1928); see Hanover Star Milling Co. v. 
Metcalf, 240 U. S. 403, 412 (1916). 

8 Graff Co. v. Cook Co., 55 App. D. C. 136, 2 F.(2d) 938 (1924) ; Charles Broad- 
way Rouss, Inc. v. Winchester Co., 300 Fed. 706 (C. C. A. 2d, 1924), certiorari 
denied, 266 U. S. 607 (1924). 
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tain articles. The assignment of a trade-mark in gross, however, 
assumes an altogether different meaning in the usual statement of the 
rule that good will cannot be transferred apart from business property. 
Here the rule forbids the transfer of a trade-mark with its good will ex- 
cept as an incident to the transfer of tangible assets,’° or of such intan- 
gibles as are clothed with independent attributes of property, for ex- 
ample, patents ** or secret recipes.’ This prohibition, which is generally 
stated as an absolute one, has frequently been applied in terms of rigid 
metaphysics; but its logical justification, insofar as it rests upon logic, 
must be sought in the policy against deception of the public,’* either 
intentional or unintentional,’* by the use upon an altered product of a 
trade-mark which has come to represent a certain standard. 

It is with these principles that the eau de cologne case must be recon- 
ciled. It seems obvious that the trade-mark “ 4711” symbolized the 
quality of the article manufactured under the original secret recipe.** 
The good will involved was not directed to the American partnership 
which bottled and distributed the product.*® The court refrains from 





9 See Jacobs v. Beecham, 221 U. S. 263, 272 (1911) ; Coca-Cola Co. v. Koke Co., 
254 U.S. 143, 146 (1920). Possibly this type of good will simply represents con- 
fidence in an anonymous maker. See Schechter, The Rational Basis of Trademark 
Protection (1927) 40 Harv. L. REv. 813, 816. 

10 Jn re Leslie-Judge Co., 272 Fed. 886 (C. C. A. 2d, 1921), certiorari denied 
sub nom. Green v. Felder, 256 U..S. 704 (1921) ; Gehl v. Hebe Co., 276 Fed. 271 
(C. C. A. 7th, 1921) ; Replogle v. Air-Way Co., 52 App. D. C. 364, 287 Fed. 765 
(1923). 

ie Hoffman v. Kuppenheimer & Co., 183 Fed. 597 (N. D. Ill. 1910) ; Hicks v. 
Anchor Packing Co., 16 F.(2d) 723 (C. C. A. 3d, 1926). 

12 Tuttle v. Blow, 176 Mo. 158, 75 S. W. 617 (1903) ; see Nims, op. cit. supra 
note 4, at 71; Lane, The Transfer of Trademarks and Trade Names (1911) 6 Itt. 
L. Rev. 46, 50. 

13 See Independent Baking Powder Co. v. Boorman, 175 Fed. 448 (D. N. J. 
1910) ; Schechter, supra note 9, at 822; Note (1926) 35 YALE L. J. 406. 

14 See Notes (1929) 29 Cox. L. REv. 44; (1922) 7 Corn. L. Q. 373. 

15 Clearly the trade-mark embodied rights in this country subject to seizure by 
the alien property custodian. Cf. Ingenohl v. Olson & Co., 273 U. S. 541 
(1927). If the situs of a trade-mark were only at the domicil of the owner or at 
the place of manufacture of the product, the entire rights of the Carthusian monks 
in the name “ Chartreuse ” would have been subject to seizure in France. Both the 
American and English courts reached the opposite conclusion. Baglin v. Cusenier 
Co., 221 U. S. 580 (1911) ; Lecouturier v. Rey, [1910] A. C. 262; see Note (1908) 
21 Harv. L. Rev. 361. Decisions which limit trade-mark protection to the general 
territory where products have previously been sold indicate the same conception as 
to the location of a trade-mark. Hanover Star Milling Co. v. Metcalf, 240 U. S. 
403 (1916); United Drug Co. v. Rectznus Co., 248 U. S. 90 (1918); Richter v. 
Anchor Remedy Co., 52 Fed. 455 (W. D. Pa. 1892), aff'd, 59 Fed. 577 (C. C. A. 3d, 
1893) (holding that prior use in foreign country gives no rights in the United 
States). But see (1928) 41 Harv. L. Rev. 408. 

16 But cf. Bourjois & Co. v. Katzel, 260 U. S. 689 (1923), (1923) 23 Cot. L. 
Rev. 500, (1922) 35 Harv. L. Rev. 624. The plaintiff here purchased from a French 
company the right to sell its face powder in the United States and to use the com- 
pany’s trade-marks. The defendant purchased the powder abroad and independ- 
ently imported it in the original boxes. The plaintiff was granted an injunction 
against the defendant’s use of the trade-mark, although there was no deception of 
the public, the product being the same. Mr. Justice Holmes, the writer of the 
opinion, later qualified the decision as solely a protection of the independent good 
will of the plaintiff importing firm. See Prestonettes, Inc. v. Coty, 264 U. S. 359, 
368 (1924). The English courts have denied protection to an importer under sim- 
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the illogical position that the trade-mark could be transferred, without 
the recipe, as appurtenant to the American distributing business, yet it 
makes verbal obeisance to the dogma that a trade-mark is unassignable 
in gross.'7 In substance, however, the decision belies the assertion. By 
its implicit holding that the mark is sufficiently appurtenant if it is at- 
tached to good will, it marches triumphantly past the difficulty that the 
good will itself, by all the orthodox forms of statement, can likewise have 
no existence in gross.** 

If, however, the result may be taken as a recognition that deception 
of the public constitutes the real bar to transfer of a trade-mark in 
gross — substituting realism for conceptualism— any exception to it 
must center upon the interpretation of the facts of the case. It might 
seem that deception must inhere in the use of a familiar trade-mark, 
without possession of the secret formula for the manufacture of the 
familiar product. The evidence was sharply conflicting *® as to whether 
the original eau de cologne was distinguishable from its American 
counterpart. But undoubtediy such alteration as there was, had it been 
effected by the original German makers, would not have been sufficient 
to bar their continued use of the mark.*° Conduct which is not decep- 
tion for this purpose should not be deception for the purpose of invalidat- 
ing an assignment in gross. 

The court’s attitude on the charge of unclean hands seems equally 
reasonable. The plaintiff had advertised its product as made from the 





ilar circumstances. Lacteosote Ltd. v. Alberman, [1927] 2 Ch. 117; see Hart, 
Assignment of Trade Marks (1928) 13 CONVEYANCER 66. 

17 Several other cases purport to follow the doctrine, while virtually recognizing 
an assignment in gross. Jergens Co. v. Woodbury, Inc., 273 Fed. 952 (D, Del. 
1921), aff'd, 279 Fed. 1016 (C. C. A. 3d, 1922), certiorari denied, 260 U. S. 728 
(1922) ; American Crayon Co. v. Prang Co., 28 F.(2d) 515 (D. Del. 1928) ; Hunyadi 
Janos Corp. v. Stoeger, 5 F.(2d) 506 (S. D. N. Y. 1925), rev’d on other grounds, 
10 F.(2d) 26 (C. C. A. 2d, 1925) ; cf. Coca-Cola Bottling Co. v. Coca-Cola Co., 269 
Fed. 796 (D. Del. 1920) (trade-mark may be appurtenant to potential, but unexer- 
cised, distributing business). 

18 The decision might possibly be supported by construing the Trading With the 
Enemy Act so as to sustain the transfer of a trade-mark in gross as a war-time 
exception to the general rule. The statute does not seem to warrant such inter- 
pretation, nor does the court so rely on it. Even this, however, would be legal 
recognition of the possibility in fact of separating a trade-mark from a business. 
See Note (1926) 35 YALE L. J. 496. 

19 There is always a presumption against an imitator of a trade secret that he 
has not successfully duplicated the original article. See Jacobs v. Beecham, 221 
U. S. 263, 271 (1011). 

20 The public interest demands that a trade-mark should not be transferred to a 
radically different product. Royal Baking Powder Co. v. Federal Trade Comm., 
281 Fed. 744 (C. C. A. 2d, 1922) ; see Independent Baking Powder Co. v. Boorman, 
supra note 13, at 455. Slight changes are allowable. Coca-Cola Co. v. Koke Co., 
254 U. S. 143 (1920) ; cf. Saalfield Pub. Co. v. Merriam Co., 238 Fed. 1 (C. C. A. 
6th, 1917). A doctrine allowing the use of the trade-mark on “ the same class of 
goods ” seems too broad. But cf. Beech-Nut Co. v. Lorillard Co., 273 U. S. 629, 
632 (1927). 

Protection in ordinary actions for unfair competition must be based primarily 
on an injury to the plaintiff and not merely on deception of the public. American 
Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (C. C. A. 6th, 1900) ; see Note 
(1922) 7 Corn. L. Q. 373; Handler, False and .Misleading Advertising (1929) 39 
Yate L. J. 22, 35. 
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original recipe; often false advertising has entailed denial of relief.** 
The doctrine of unclean hands, however, should be scrutinized closely in 
its application here, to make sure that the court does not perpetrate two 
frauds upon the public in order to punish the plaintiff. The cessation 
of the offending practice after the denial of the preliminary injunction, 
and more than two years before the final decree,”* offered the court an 
opportunity to grant relief on condition ** that the statements be re- 
tracted by advertising as extensive as they had received when made. 
Having gone so far as to recognize the transferability of the trade- 
mark, the court hesitated to accept the full import of the decision. In 
the case of the involuntary assignment of a trade-mark, as in cases of 
bankruptcy,”° the former owner is generally permitted to solicit former 
customers 7° and to identify himself with his old business,’ so far as is 
possible without actual infringement upon the use of the trade-mark. 
The court apparently acts upon this analogy in wording its decree so as 
to allow full competition by the present German manufacturers, limited 
only by forbidding the use of “ 4711 ” upon their wares.”* This is not 
in accord with earlier decisions under the war-time legislation, which 
acknowledge the intention of Congress to vest in Americans all the rights 
of alien property owners which would have accrued from a voluntary 
sale of their property.2® The motive of protecting a bankrupt in making 





21 Manhattan Medicine Co. v. Wood, 108 U. S. 218 (1883) ; Worden v. Cali- 
fornia Fig Syrup Co., 187 U. S. 516 (1903); American Thermos Bottle Co. v. 
Grant Co., 282 Fed. 426 (C. C. A. 1st, 1922) ; Fisk & Co. v. Fisk Teachers’ Agency, 
3 F.(2d) 7 (C. C. A. 8th, 1924) ; see (1924) 20 Int. L. Rev. 90. The test should not 
be a technical and exact observance of literal truth, but the avoidance of deception. 
Ward-Baking Co. v. Potter-Wrightington, Inc., 298 Fed. 398 (C. C. A. 1st, 1924) ; 
American Safety Razor Corp. v. International Safety Razor Corp., 34 F.(2d) «445 
(C. C. A. 3d, 1929); see Jacobs v. Beecham, 221 U. S. 263, 273 (1911) ; Handler, 
supra note 20, passim. 

22 See Coca-Cola Co. v. Koke Co., 254 U. S. 143, 145 (1920); Nims, op. cit. 
supra note 4, § 390; Handler, supra note 20, at 49-50. 

23 Courts can condone past sins. Symonds v. Jones, 82 Me. 302, 19 Atl. 820 
(1890). A bill may be dismissed without prejudice to a new suit if the plaintiff will 
change his tactics. Gaines & Co. v. Turner-Looker Co., 204 Fed. 553 (C. C. A. 
_ 1913) ; Diamond Crystal Salt Co. v. Worcester Salt Co., 221 Fed. 66 (C. C. A. 
2d, 1915). 

24 A similar condition was imposed in Symonds v. Jones, supra note 23; cf. Mc- 
Ilhenny Co. v. Bulliard, 33 F.(2d) 978 (W. D. La. 1928). 

25 Trade-marks and good will pass to the trustee in bankruptcy. Sarrazin v. 
Irby Cigar & Tobacco Co., 93 Fed. 624 (C. C. A. 5th, 1899) ; Sawilowsky v. Brown, 
288 Fed. 533 (C. C. A. 5th, 1923); Hudson v. Osborne, 39 L. J. (n.s.) Ch. 79 
(1869). A distinction is taken, however, as to personal names. Theobald-Jansen 
Electric Co. v. Wood Electric Co., 285 Fed. 29 (C. C. A. 6th, 1922) ; Helmbold v. 
Helmbold Mfg. Co., 53 How. 453 (N. Y. 1877). 

26 Hutchinson v. Nay, 187 Mass. 262, 72 N. E. 974 (1905); Hilton v. Hilton, 
89 N. J. Eq. 182, 104 Atl. 375 (1918) ; Green & Sons v. Morris, [1914] 1 Ch. 562. _ 

27 See Note (1928) 13 Corn. L. Q. 293; cf. Ferris v. Pett, 42 R. I. 48, 105 
Atl. 369 (1919). But cf. Myers Co. v. Tuttle, 183 Fed. 235 (S. D . N. Y. 1910) ; 
Hudson v. Osborne, supra note 25. 

28 Cf. Lawrence-Williams Co. v. Société Enfants Gombault et Cie., supra 
note 7. 

29 Hunyadi Janos Corp. v. Stoeger, ro F.(2d) 26 (C. C. A. 2d, 1925) ; Koppel 
Industrial Car & Equipment Co. v. Orenstein & Koppel, 12 F.(2d) roo9 (S. D.N N. Y. 
1926), modified, 25 F.(2d) 716 (C. C. A. 2d, 1928). In both of these cases, ‘the 
alien defendants were enjoined from acts aimed at a recoupment of pre-war good 
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a new start °° plays no part in the case of a seizure from an alien. By 
ignoring this fact, the court in its decree whittles away much of the 
substance of protection achieved by overcoming the preliminary ob- 
stacles to the plaintiff’s relief. 
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RECIPROCAL AND RETALIATORY Tax STATUTES. — There is no scar- 
city of legislative devices seeking to avoid the unfortunate consequences 
of a governmental system which retains its multiplicity of state lines 
despite the increase in activities which ignore them.’ One problem chal- 
lenging solution is that of multiple taxation, with its attendant incon- 
veniences and litigation. The widespread use of statutes involving reci- 
procity between states in an effort to meet this situation, invites an 
inquiry into the efficacy of such conditional legislation.” 

Persistent and authoritative support is found for the inclusion in acts 
taxing the transfer of a non-resident decedent’s intangible property of 
provisions conditioned on reciprocity from other jurisdictions.* The 





will by identifying themselves with the business which had been transferred to 
citizens by the alien property custodian. 

30 See Helmbold v. Helmbold Mfg. Co., supra note 25, at 458; Farey v. Cooper, 
[1927] 2 K. B. 384, 395. 


1 Frankfurter and Landis, The Compact Clause of the Constitution—A Study 
in Interstate Adjustments (1925) 34 YALE L. J. 685, contains an enumeration of 
the various suggestions for “legal accommodations of practical impingements.” 
Briefly, they are: (1) federal legislation (2) uniform state laws (3) conferences to 
obtain uniform administrative procedure (4) interstate compacts (5) reciprocal 
legislation. And see ibid. at 704, for a discussion of the possibilities of utilizing the 
compact clause to avoid multiple taxation. 

2 The model statute was drafted in 1925 before recent striking developments of 
the due process clause with regard to taxation of the transfer of the property of 
non-resident decedents, and was designed to meet these more obvious situations: 
taxation of (1) shares in a domestic corporation owned by a non-resident; (2) 
shares in a foreign corporation similarly owned where the corporation has a large 
part of its property in the taxing state; held not taxable in Rhode Island Hospital 
Trust Co. v. Doughton, 270 U. S. 69 (1926); (3) shares in a corporation domesti- 
cated in several states including the taxing one; see Note (1907) 20 Harv. L. Rev. 
313; (4) transfers of choses in action owed a non-resident by a resident; see Black- 
stone v. Miller, 188 U. S. 189 (1903), overruled in Farmers’ Loan & Trust Co. v. 
Minnesota, U. S. Daily, Jan. 8, 1930, at 3041; (5) the tangible evidence, including 
specialties, of such interests where there is no other basis for jurisdiction to tax; see 
Wheeler v. Sohmer, 233 U. S. 434 (1914); (6) non-residents’ intangible property 
which has a “ business situs ” in the taxing jurisdiction; see New Orleans v. Stempel, 
175 U. S. 309 (1899). The Supreme Court of the United States has, since 1925, 
resolved several of these situations in favor of the taxpayer, and there is evidence 
that future adjudications will reach similar results on the remaining issues. See 
note 22, infra. 

8 For a history of the earlier statutes, see Note (1928) 28 Cox. L. REv. 806; 
Edmonds, Reciprocity in Inheritance Taxation (1927) Proc. Nat. Tax Ass’N 415. 
The model statute was recommended alternatively by the National Commission on 
Inheritance Taxation in 1925, at p. 77 of its report; favorable discussion of it 
occupies a good part of the Proceedings of the National Tax Association in 1926 
and 1927; it was proposed with some immaterial changes by the Commissioners on 
Uniform State Laws in 1928; soon after it was adopted by the American Bar 
Association. (1928) 53 A. B. A. REP. go, 92. 
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statute most commonly employed provides, briefly, for relief from the 
tax if the state of residence of the decedent either does not impose a 
transfer tax on similar property of non-residents, or includes in its laws 
a reciprocal exemption provision.* Wide use is also made of the recip- 
rocal device in the less important field of registration and taxation of 
motor vehicles. And many similar features are noticeable in the com- 
mon retaliatory taxation of foreign insurance companies, imposing, in 
excess of local taxes, any “ greater burdens, taxes, fees, or penalties ” 
which the state of incorporation places upon companies created by the 
enacting state.° 





4 There are some inevitable variations. (1) The uniform statutes as above de- 
scribed are: Cat. Pot. Cope (Deering, Supp. 1927) tit. 591, § 6 1/2; Hawaii Laws 
1929, No. 173; Idaho Laws 1929, c. 243, § 8; Inu. Rev. Star. (Cahill, 1929) c. 120, 
§ 396; Maine Laws 1927, c. 231; Mp. Ann. Cope (Bagby, Supp. 1929) art. 81, 
§ 130; Mich. Acts 1929, No. 231; Mo. Laws 1929, 102; N. H. Laws 1927, cc. 34, 104; 
N. Y. Cons. Laws (Cahill, Supp. 1929) art. 10a, § 248(p); N. C. Laws 19209, 
c. 345, § 13; Pa. Laws 1929, No. 435; Wash. Laws 1929, c. 202; W. Va. Acts 1920, 
c. 57, §6; Wyo. Laws 1929, c. 111. (2) Three states expressly provide in addition 
that the exemption shall extend only to residents of states having inheritance tax 
laws. Iowa Laws 1929, see PRENTICE-HALL INHERITANCE TAX AND TRANSFER SERV- 
ace, Iowa, 7 4A; S. C. Laws 1929, No. 194; Tex. Laws 1929, see PRENTICE-HALL 
INHERITANCE TAX AND TRANSFER SERVICE, Texas, f/2. For a possible explanation, 
see Brady, Death Taxes— Flat Rates and Reciprocity (1928) 14 A. B. A. J. 3009, 
311. (3) Two states exempt only residents of those states whose statutes contain a 
reciprocal clause. Ind. Laws 1929, c. 65, § 4; Ohio Laws 1927, No. 136. (4) Six 
states seem to offer the exemption only when the state of the transferor’s residence 
unconditionally exempts the intangible property of non-residents. Ark. Laws 1929, 
No. 106, § 2; Conn. Acts 1927, c. 57; Ga. Cope Ann. (Park, Supp. 1928) § 1041(u) ; 
Miss. Laws 1928, c. 191, §3; N. M. Laws 1929, see PRENTICE-HALL INHERITANCE 
Tax AND TRANSFER SERVICE, New Mexico, J 3; Ore. Laws (Supp. 1928) 983. The 
statutes of Hawaii, Michigan, Ohio, and West Virginia contain detailed definitions 
of “ intangible property.” 

5 The conditions required and the language used vary considerably. (1) Some 
statutes read to the effect that non-residents duly licensed in the state of residence 
need not register if that state affords residents of the enacting state “like exemp- 
tions and privileges.” Del. Acts 1929, 86; Inv. Ann. Stat. (Burns, 1926) § 10104; 
Kan. Laws 1929, c. 81, § 16; Mp. Ann. Cope (Bagby, Supp. 1929) art. 56, § 190; 
Mich. Acts 1925, No. 287, § 15; Mo. Laws 1929, 258; N. H. Pus. Laws (1926) 
c. 100, § 22; Onto Gen. Cope (Throckmorton, 1926) § 6306; R. I. Laws 1928, 
c. 1143; S. D. Rev. Cope (1919) § 8651; Vt. Laws 1927, No. 75; Wis. Laws 
1927, c. 520, § 1; cf. Mass. Gen. Laws (1921) c. 90, $3. (2) Others, more flexible, 
provide that the law requiring registration shall exempt non-residents “ only to the 
extent that like exemptions and privileges are granted.” Idaho Laws 1929, c. 195, 
§ 4(e); Int. Rev. Strat. (Cahill, 1929) c. 95(a), $21; Iowa Cope (1927) §§ 4865, 
4866; Neb. Laws 1929, c. 151; N. Y. Cons. Laws (Cahill, Supp. 1929) c. 64(a), 
§ 51; Okla. Laws 1929, c. 254; cf. Mass. Gen. Laws (1921) c. 90, §3; Ky. Laws 
1928, c. 108. (3) Some extend reciprocal privileges only to residents of bordering 
states. Conn. Acts 1921, c. 400, § 10 (small fee charged) ; Munn. Strat. (Mason, 
1927) § 2684-1. 

® The distinction between reciprocity and retaliation is something more than 
a mere difference in negative or affirmative statement: the former is a reduction 
of a tax otherwise imposed, the latter an addition to it. Such statutes are never- 
theless frequently headed in the books by the words “comity ” or “ reciprocity.” 
See Bankers Life Co. v. Richardson, 192 Cal. 113, 124, 218 Pac. 586, 591 (1923). 
The statutes are: Ata. Cope ANN. (1928) § 8363; Ariz. Rev. Stat. (1913) tit. 24, 
$ 3401; Car. Por. Cope (Deering, Supp. 1927) § 3664(b) ; Coro. Comp. Laws (1022) 
c. 42, § 2550; Del. Laws 1929, 20; Ga. Cope Ann. (Park, 1914) § 2449; Itx. REV. 
Stat. (Cahill, 1929) c. 73, $81; Inv. Ann. Stat. (Burns, 1926) §§ 8970, 9142; Iowa 
Cope (1927) $8752; Kan. Laws 1927, c. 231, § 40-253; Ky. Star. (Carroll, 1922) 
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It may be gravely doubted whether these statutes attain their avowed 
purposes. If the retaliatory insurance laws had been passed to create 
hindrances and delays, the litigation they have caused would stand as 
ample evidence of their success; and the decisions themselves have 
failed to clarify matters.’ The resultant confusion points to a caveat 
for reciprocal legislation: variation in terminology means doubt as to the 
existence of reciprocity between two states. It is difficult to see how 
states requiring an unconditional exemption of their own residents * fit 
into the scheme with other states, or, indeed, with one another.® Fur- 
thermore, every state which attempts to grant reciprocity is confronted 
with a delicate problem of adjustment with a miscellaneous group of 





§ 637; Me. Rev. Star. (1916) c. 9, § 54; id. c. 53, § 109; Mp. Ann. Cope (Bagby, 
1924) art. 48a, §41; Mass. Gen. Laws (1921) c. 175, § 159; Micn. Comp. 
Laws (Cahill, 1915) c. 178, § 9124; Mo. Rev. Strat. (1919) art. 12, § 6343; Nes. 
Comp. Stat. (1922) '§ 7761; N. H. Pus. Laws (1926) c. 275, §§ 47-54; N. J. 
Comp. Stat. (1910) tit. Insurance, § 66 (last three statutes enumerate the possible 
greater burdens in much detail); N. M. Ann. Stat. (1915) § 2865; N. Y. ANN. 
Cons. Laws (2d ed. 1917) tit. Insurance, § 33; N. C. Cope ANN. (1927) § 6413; 
Onto Gen. Cope (Throckmorton, 1926) § 658; Oxxia. Comp. Stat. Ann. (Bunn, 
1921) § 6696; Ore. Laws (Olson, 1920) § 6331(1) [but cf. § 6331(3) |; Pa. Srat. 
(West, Supp. 1928) § 12490(a)-212; R. I. Gen. Laws (1923) $3758; S. D. 
Rey. Cope (1919) § 9170; Tenn. Ann. Cope (Shannon, 1917) §.3304; Vt. Laws 
1923, No. 163; Va. Cope ANN. (1924) § 4233; WasH. Comp. Stat. (Remington, 
1922) § 7092; Wyo. Comp. Stat. ANN. (1920) § 5278. These statutes also require 
retaliation in other things than taxation. Two states are willing also to lessen any 
tax burdens on foreign insurance coiapanies, in reciprocity with other jurisdictions. 
Conn. GEN. Stat. (1918) §§ 4166, 4318; Wis. Stat. (1927) § 76.36; cf. Mun. Start. 
(Mason, 1927) § 3318. 

7 The determination whether a different system of taxation of foreign insurance 
companies by a foreign state, involving different methods of calculation, does in 
fact impose a heavier burden than the local system, raises complicated questions. 
State v. American Ins. Co., 79 Ind. App. 88, 137 N. E. 338 (1922) ; Fidelity & Dep. 
Co. v. Brown, 92 Vt. 390, 104 Atl. 234 (1918); Metropolitan Life Ins. Co. v. 
Commonwealth, 198 Mass. 466, 84 N. E. 863 (1908); State ex rel. Crittenden v. 
Continental Ins. Co., 67 Ind. App. 536, 116 N. E. 929 (1917). The last case sug- 
gests the difficulties which have mainly rested in the limbo of administrative rulings, 
which arise when the domestic state has no machinery to accommodate the tax 
required by the retaliatory statute. A further problem is whether the retaliatory 
tax is to be laid because of burdens which are merely potentially greater. Union 
Cent. Life Ins. Co. v. Durfee, 164 Ill. 186, 45 N. E. 441 (1896). The commissioners 
seem to have solved the difficulty of determining what law is to be applied when 
two states each tax according to the law of the other, as is the case here. See 
PATTERSON, THE INSURANCE COMMISSIONER IN THE UNITED STATES (1927) 106 
et seq., 118. 

8 Class (4) in note 4, supra. 

® The states with uniform statutes condition exemption of non-residents either 
on a total abstention from taxation of their residents by the foreign state, or on 
a reciprocal clause like their own, and neither of these requirements is met by a 
state which demands an unconditional exemption. A fortiori with classes (2) and 
(3) in note 4, supra, which are in this matter inessential variations of the uniform 
statutes. These states, by their express provisions, also offer no reciprocity to a 
fifth class, where no inheritance tax is laid. Alabama; Florida, see Fra. Const. 
(1927) art. 9, §11; Nevada; and the District of Columbia. Nor does group (3) 
extend advantages to a sixth group which tax only the transfer of tangible 
property of non-residents. Colo. Laws 1927, c. 114, § 2(b); Del. Laws 1927, c. 7; 
Mass. Gen. Laws (1921) c. 65, § 5, as amended by Mass. Acts 1925, c. 338; Mass. 
Acts 1926, c. 148, § 2; Mass. Acts 1927, c. 156; Mass. Acts 1929, c. 292 (an inter- 
esting history) ; Va. TAx CopE (1928) § 120(16). 
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statutes which fit no classification.*° Variant judicial *' and administra- 
tive '? rulings as to what constitutes tangible and intangible property 
make it chaotically uncertain whether one state, in spite of its statute, 
is entitled to reciprocity with another. The reciprocal relation is a myth 
to the extent that uniform words are given varying meanings.** 





10 Ky. Acts 1926, c. 176, §8 (tangible property and shares in a domestic cor- 
poration) ; Neb. Laws 1923, c. 187 (purports to tax all the property of a non- 
resident, but Nes. Comp. Stat. (1922) § 6165 sets up the machinery for the tax 
only when such decedent leaves realty in the state); N. J. Acts 1927, c. 228 (goods, 
wares, and merchandise) ; N. D. Comp. Laws (Supp. 1925) § 2346(b)1 (enumerat- 
ing much intangible property not subject to tax); R. I. Laws 1926, c. 810, §1 
(taxing only tangible property, plus any property subject to a power obtained from 
a resident); Tenn. Ann. Cope (Supp. 1926) § 756(a)1 (exempting certain in- 
tangible property where the result would be double taxation); Vt. Laws 1927, 
No. 23 (only personal property of residents taxed). The remaining states of the 
union tax all property over which there is jurisdiction: Arizona, Kansas, Louisiana, 
Minnesota, Montana, Oklahoma, South Dakota, Utah, Wisconsin. 

11 A table made from answers to a questionnaire on this point is bewildering 
in its variety. PRENTICE-HALL INHERITANCE TAX AND TRANSFER SERVICE (1929) 
Introduction, 754-62. Compare this with a similar table in (Feb. 1925) Proc. Nat. 
Conr. INHER. AND EsTaTE Tax. 24. It is not surprising that the propositions once 
made in the field are, like other essentially philosophical questions in the law, in 
perpetual flux. Specifically, the problem as it has been presented to the courts since 
the decision in Union Transit Co. v. Kentucky, 199 U. S. 194 (1905), centers around 
the nature of evidences of debt, negotiable instruments, and common law special- 
ties. An excellent recent illustration is found in the litigation in Appeal of Silber- 
man, 1o5 Conn. 192, 134 Atl. 778 (1926), reversed in part in Blodgett v. Silber- 
man, 277 U. S. 1 (1928); see (1927) 40 Harv. L. Rev. 651; (1928) 41 Harv. L. 
Rev. 1066; and in the checkered career of Farmers’ Loan & Trust Co. v. Minne- 
sota, supra note 2. Varying views are expressed in Beale, The Progress of the 
Law — Taxation (1925) 38 Harv. L. REv. 281, 283, 286; Powell, Book Review 
(1929) 42 Harv. L. Rev. 718, 719, n.4. 

12 The tables referred to in note 11, supra, seem to be largely compiled from 
administrative practices, as well as from judicial decisions and applicable statutes. 
Administrative rulings on the existence of reciprocity, however, have been very 
generous. See Prentice-Hatt INHERITANCE Tax AND TRANSFER SERVICE {[ 1001 
et seq., for rulings in the respective states. 

13 A survey of the motor vehicle statutes demonstrates the same difficulty in de- 
termining whether reciprocity exists. The relation between classes (1) and (2), in 
note 5, supra, is puzzling. It is a difficult question whether both groups do not 
require unconditional exemption of their residents, in which event reciprocity 
is lacking. If a more liberal interpretation is made, the renvoi is infinite, This 
seems also to be true as among the members of each class. There is also a fourth 
group of states which require merely a formal registration of non-residents and 
charge no fees for an extended period. Ariz. Rev. Stat. (1913) tit. 50, § 5133(10) 
(four months); Ark. Laws 1921, No. 494, § 13 (three months); Cat. Por. Cope 
(Deering, Supp. 1927) tit. 379, § 47 (six months); Hawaii Laws 1929, No. 197, 
§1o (six months); Minn. Stat. (Mason, 1927) § 2684 (three months); Nev. 
Laws 1925, c. 122, § 22 (three months); Ore. Laws 1929, c. 436 (three months) ; 
Utah Laws 1925, Cc. 125, p. 271 (six months); Wash. Laws 1929, c. 99, § 11 
(three months); cf. N. H. Pus. Laws (1926) c. 100, $26 (summer months 
and small fee). Are these “like exemptions and privileges”? A fifth group of 
states allows non-residents the privileges of the highways for a limited time and 
imposes no conditions. These seem entitled to a limited reciprocity from class (2), 
but not from class (1). Coro. Comp. Laws (1922) c. 33, § 1346 (90 days); Conn. 
Acts 1921, c. 400, §17 (15 days); Ga. Cope Ann. (Park, Supp. 1928) § 828 
(uu29) (30 days); Miss. Laws 1928, c. 230, § 13, as amended, extraordinary session 
1928 (30 days) ; Mont. Laws 1929, c. 181, § 5 (90 days) ; S. C. Laws 1929, No. 243 
(90 days); Tenn. Ann. Cope (Supp. 1926) § 3079(a)194(b)2 (30 days); Wyo. 
Laws 1925, c. 139, §3 (90 days). The question is further confused by arbitrary 
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But beside the difficulty in determining the existence of reciprocity, 
the necessity for employing the device at all may be questioned. Its use 
in motor vehicle taxation certainly seems a needless refinement, in view 
of the prevalent laxity of enforcement of the laws concerning non- 
resident automobilists. Twenty-eight states adjust the problem satis- 
factorily without a demand for reciprocity.* And the effects of its in- 
clusion in inheritance tax measures seem inh large part inconsistent with 
the reasons urged for its adoption. Foremost among the bases main- 
tained by the tax experts is, of course, the avoidance of multiple taxa- 
tion.> But the difficulties, delay, and consequent cost in the adminis- 
tration of estates are extreme under a statute which taxes transfers of all 
a non-resident’s property.‘® The administrative burden on the state is 
proportionately severe, and it has been authoritatively estimated that 
the return is small and not in keeping with the expense of collection.*” 
Nor is the deterrent effect on investment in domestic securities to be 
overlooked.'* These factors indicate the superiority of the type of stat- 
ute, in force in eleven jurisdictions, which taxes non-residents with refer- 
ence to transfers of tangible personalty only, and thus eliminates the 
entire question of reciprocity.’® 






































definitions of residence, ranging from 20 days in Kentucky to six months in 
Illinois. It is to be noted that these problems are so unimportant as to be likely 
to remain in the realm of administrative rulings, if indeed they are given so much 
attention, unless a negligence case brings them to the courts. Cf. MacDonald v. 
Boston Elev. Ry., 262 Mass. 475, 160 N. E. 327.,(1928). 

14 The Untrorm Moror Veuictes Act § 20 extends the privilege of the high- 
ways to non-residents with only the condition that they be properly licensed in 
the home state. Fra. Gen. Laws (Skillman, 1927) § 1293; La. Acts 1928, No. 297, 
§ 19(a); N. C. Cope Ann. (1927) § 2621(19); N. D. Laws 1929, c. 167; Pa. Strat. 
(West, Supp. 1928) §$ 963(a)-409; Va. Cope Ann. (Supp. 1926) § 2154(39) (v). 
Compare with class (3) in note 5, supra, Ore. Laws 1929, c. 436; Wash. Laws 1929, 
c. 99, § 11. And see classes (4) and (5) in note 13, supra. 

15 The literature on this point is voluminous and repetitious. For the strongest 
statement of the case, see Rep. Nat. Comm. Inner. Tax. (1925) 40-47, 79-84; cf. 
Young, Personal or Impersonal Taxation (1915) Proc. Nat. Tax Ass’N 336, 343: 
“double taxation would be eliminated by the simple device of making double 
taxation the uniform rule.” 

16 Matthews, The Proposed Flat Rate Upon the Transfer at Death of the 
Personal Property of Non-Residents (1921) 6 Nat. Tax Ass’N BULL. 132, 134: 
“From long experience in the administration of such laws I should say that there 
is more objection to the interference with the administration of estates than to the 
payment of the tax.” See also Bradford, Uncertainties and Diversities in Death 
Duty Legislation (Feb. 1925) Proc. Nat. Conr. InnER. AND Estate Tax. 12; cf. 
Osgood, Practical Difficulties in the Settlement of Decedents’ Estates, id. 24. The 
Matthews plan for eliminating much of this objection by imposing a flat rate tax 
on non-residents’ estates rather than the one on a graduated scale imposed on 
residents has been held to result in an unconstitutional discrimination. Smith v. 
Loughman, 245 N. Y. 486, 157 N. E. 753 (1927), certiorari denied, 275 U.S. 560 
(1927) ; Commonwealth v. Fleet’s Executor, 147 S. E. 468 (Va. 1929); see Note 
(1928) 28 Cor. L. Rev. 806. For a picture of the confusion which arose in regard 
to the reciprocal clause which was part of the New York statute, see PRENTICE- 
Hari INHERITANCE TAX AND TRANSFER SERVICE, Current Matter Affecting Several 
Jurisdictions. 

17 Rep. Specirat Jornt Lec. Comm. on Tax. AND RETRENCHMENT (N. Y. 1922) 
165 et seg.; Rep. State Tax Comm. (N. Y. 1925) 27; Edmonds, supra note 3. 

18 Rep. Jornt Lec. Comm. on Tax. (N. Y. 1916) 208; Rep. Strate Tax Comm. 
(N. Y. 1924) 10 et seq. 

19 Class (6) in note 9, supra, and the seven unclassifiable states in note 10, 
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The compelling motive for reciprocal legislation must, therefore, be 
the less lofty one which is frankly avowed in the retaliatory statutes, 
of the coercion, implicit in seduction, which it wields for the benefit of 
its residents. The inherent limitations of the reciprocal device result 
from the fact that it is a compromise between clashing interests— in 
taxation, the necessity for increased revenue on the one hand, and the 
strong reasons for total abstention from taxation on the other.2° Like 
all compromises, it fails to meet the essential issues. It is reasonable 
to suspect, therefore, that its compulsion will only be called into play 
in cases where the self-interest of a state, other than its antipathy 
for double taxation, really indicates a more sweeping remedy.”* If such 
is the case, then reciprocity is unlikely to prove the solution of the:mul- 
tiple taxation problem.** To generalize from this to its possible efficacy 
in other fields is to prophesy, but analysis would seem to indicate that 
compromise and self-interest are of its essence.** 


—— 





supra. Such evidence of administrative rulings as is available points to the fact 
that these statutes wipe away mechanical difficulties for both state and executor 
which still remain under reciprocal taxation, for reciprocal statutes require some 
form of waiver over intangible property of a non-resident. Of course, this 
machinery is unnecessary in a state which unconditionally exempts intangibles. 
For the rules of the respective jurisdictions, see PRENTICE-HALL INHERITANCE Tax 
AND TRANSFER SERVICE {/[ 401-02. Furthermore, it is clearer that residents of 
these states are entitled to exemption than in the case of decedents whose states 
have conditional legislation. See note 9, supra. It is true that the vexed question 
of what is tangible property remains, but the bearing of that problem on the 
existence of reciprocity disappears. 

20 The weight of the burden of enforcement is the not unselfish cause which 
may be suggested as the reason, under this heading, for reciprocity in motor car 
taxation statutes. 

21 There are particular instances of a more sacrificial spirit in reciprocity. Pa. 
Laws 1929, No. 119 (reciprocity extended to transfer taxes on tangibles of non- 
residents); N. Y. Tax Law § 363 (limited reciprocity in taxation of incomes of 
non-residents). There is no evidence that any desire other than that of avoiding 
multiple taxation impels these statutes. 

22 Present indications are, indeed, that the answer will be made in a more direct 
manner by the Supreme Court of the United States, under the due process clause. 
The hostility of that Court to multiple taxation of intangibles is marked by several 
recent decisions. Frick v. Pennsylvania, 268 U. S. 473 (1925); Rhode Island 
Hospital Trust Co. v. Doughton, 270 U. S. 69 (1926) ; Wachovia Bank & Trust Co. 
v. Doughton, 272 U. S. 567 (1926); Safe Dep. & Trust Co. v. Virginia, 280 
U. S. 83 (1929); Farmers’ Loan & Trust Co. v. Minnesota, supra note 2. The 
last decision holds that a tax in Minnesota on a transfer of bonds issued by the 
state and municipalities of Minnesota, owned by a non-resident and kept outside 
the state, violates due process of law; it expressly overrules Blackstone v. Miller, 
188 U. S. 189 (1903). The opinion, however, amounts to a judicial ‘fiat that the 
constitution permits of only one situs for taxation of intangible as well as tangible 
property. Some deference to the conventions of judicial decision is shown by 2 
refusal to state where such single situs is in the individual instances of varying 
types of property. If the formula announced is to be strictly applied, it is not 
unlikely that some kinds of property will be held to have a situs apart from the 
owner — for instance, shares of stock. Cf. Frick v. Pennsylvania, supra (tax in 
state of incorporation held deductible from value taxable at domicil of owner) ; 
Safe Dep. & Trust Co. v. Virginia, supra. The effect of this on the statutes under 
discussion is a curious one: such property must then escape taxation completely, 
for the formula permits only a state of non-residence to tax certain intangible prop- 
erty, and that state is precluded from so doing by reason of its reciprocal exemptions. 

23 See Lindsay, Reciprocal Legislation (1910) 25 Por. Sct. Q. 435, suggesting a 
non-discriminatory form of reciprocity as a means toward social legislation requir- 
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STATUTES REGULATING DEFAULTING EMPLOYEE’S RECOVERY FOR 
SERVICES RENDERED. — Seldom are the diversities of decisional law 
better exemplified than in the common law adjudications of the right of 
an employee to recover compensation for services rendered prior to his 
wrongful abandonment of his contract or rightful discharge for its 
breach.t_ A majority of courts have denied recovery,” but the early case 
of Britton v. Turner,’ awarding damages in quantum meruit to the 
defaulting employee, has an increasing following in American jurisdic- 
tions.* The fine distinctions drawn by the cases,° however, and sup- 
ported with vehemence by their creators,* make for confusion, and indi- 
cate that the conclusions have been dictated as much by economic and 
social factors * as by logical consistency with other branches of the law 
of quasi-contract. Many states have recently attempted a statutory 
solution of the problem, and it may prove profitable to examine whether 
the statutes clarify the question, and whether considerations of social 
policy have led to a legislative reluctance to protect the employee, simi- 
lar to that exhibited by most courts. 





ing the codperation of several states. The discrimination in the statutes considered 
above raises a novel question in constitutional law: a discrimination not between 
residents and non-residents, but between different classes of non-residents. There 
is some question whether there is an appropriate clause in the Constitution to 
meet it. The privileges and immunities clause probably does not. Cf. Maxwell v. 
Bugbee, 250 U. S. 525 (1919). But it would seem that non-residents whose 
property is subject to the taxing power of a state are entitled to the equal protec- 
tion of its laws. Maxwell v. Bugbee, supra, semble; Smith v. Loughman, supra 
note 16, semble; cf. In re Brown’s Estate, 187 Cal. 566, 203 Pac. 100 (1921). The 
question is then whether the classification made has a reasonable basis, and if the 
analysis above is accurate, this offers occasion for doubt. Cases involving the com- 
merce clause or the police power should be distinguished. Fitger Co. v. Heimer, 
226 N. W. 310 (Wis. 1929). There is an early decision to the effect that retaliatory 
taxation of foreign insurance companies is constitutional. Philadelphia Fire Ass’n v. 
New York, 119 U. S. 110 (1886). But whatever relevance this may have is removed 
by a recent case holding that such corporations are entitled to the equal protection 
of the laws. Hanover Fire Ins. Co. v. Harding, 272 U. S. 494 (1926); (1926) 40 
Harv. L. REv. 777; (1927) 41 id. 95. 


1 See 3 Wixiston, Contracts (1920) §§ 1473, 1477; KEENER, Quasi-ConTRACTS 
(1893) 218-20; Woopwarp, Quasi-Contracts (1913) §§ 167-74; Note (1924) 24 
Cor. L. Rev. 885; (1901) 15 Harv. L. Rev. 73. 

2 Cases are collected in Note L. R. A. 1916E, 790; Scott, CAsEs on Quasi- 
ConTRACT (1905) 761n.; 3 WiLLIsTon, ConTRACTS § 1477, n.45. 

3 6 N. H. 481 (1834). 

4 See Note L. R. A. 1916E, 790, 810. 

5 Courts have distinguished between an employee who wilfully abandons his 
contract and one discharged for cause. Byrd v. Boyd, 4 McCord 246 (S. C. 1827); 
Newman v. Reagan, 63 Ga. 755 (1879). A further subclassification between em- 
ployees discharged for lack of skill and those dismissed for conduct involving moral 
turpitude has also been suggested. Lindner v. Cape Brewery Ice Co., 131 Mo. App. 
680, 11 S. W. 600 (1908) ; see Woopwarp, Quasi-ConTrRacts § 174. 

6 See Woopwarp, Quasi-ConTRACTs § 174. 

7 Posey v. Garih, 7 Mo. 94 (1841); Lindner v. Cape Brewery Ice Co., supra 
note 5. 

8 Upon principles of quasi-contract, it is difficult to see any distinction between 
a plaintiff who defaults on a contract for the sale of goods, or on a contract to 
build a house, and one who defaults in a contract for services. Yet courts 
generally allow recovery in the two former cases. See 3 WILLISTON, CONTRACTS 
3 1474, 1475; Woopwarp, Quasi-Contracts §§ 175, 176; (1929) 38 Yate L. J. 
389. 
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Both North ® and South Dakota’*® early in their history codified the 
existing rule that when an employee has been dismissed for good cause 
he cannot be compensated for services rendered. But this statutory 
rule is chiefly remarkable for its isolation from the current of legisla- 
tion." A significant number of states have enactments which are dia- 
metrically opposed to the Dakota legislation. Several laws provide that 
on his discharge the servant’s wages “ become due and payable ” 7” or 
that the servant shall be “ paid in full”; ** others require that the em- 
ployer shall pay immediately upon discharging or at the end of a short 
period.** For the laborer who abandons his work without notice, legis- 
lators have been less solicitous: only half the jurisdictions that have 
provided for discharged employees have extended their aid to those who 
quit,’* and a few of these allow the employer a longer time in which to 
pay.*® A handful of states have dealt with the situation in terms of 
mutuality, by subjecting employers who require a forfeiture of part of 
the wages from an employee quitting without notice to liability for the 
payment of like forfeiture if they discharge without similar notice except 
for incapacity or misconduct.** Furthermore, four states have provided 
for the payment of wages to employees who have gone on strike after 





9 N. D. Comp. Laws Ann. (1913) § 6132. 

10 §. D. Rev. Cope (1919) § 1098. Both the North Dakota and South Dakota 
statutes are survivals of legislation enacted while Dakota was a territory. Dak. 
Rev. Cope (Hand, 1877) § 1155. 

11 Arkansas has a statute providing for the forfeiture of all wages due a 
laborer who, without good cause, abandoned his employer before expiration of 
the contract. Arx. Dic. Stat. (Crawford & Moses, 1921) § 6886. Several cases 
have arisen under this statute. Rand v. Walton, 130 Ark. 431, 197 S. W. 852 
(1917); Latham v. Barwick, 87 Ark. 328, 113 S. W. 646 (1908). But the effect of 
this legislation has been circumscribed by later statutes. See notes 12, 32, infra. 

12 Arx. Dic. Stat. (Crawford & Moses, 1921) § 7125; Cat. Gen. Laws (Deer- 
ing, 1923) No. 4743; Coro. Ann. Stat. (Mills, 1925) § 7729; IpAHO Comp. Srar. 
(1919) § 7381; Minn. Stat. (Mason, 1927) § 4127; Mo. Rev. Stat. (1919) $ 9804; 
Mont. Rev. Copes (Choate, 1921) § 3086; Ore. Laws (Olson, 1920) § 6798; S. C. 
Cope or Laws (1922) § 5592; Utah Laws 19109, c. 71. 

18 Conn. Acts 1919, c. 216; Int. Rev. Stat. (Cahill, 1929) c. 48, § 18; Iowa Cope 
(1927) $ 7990; Mass. Gen. Laws (1921) c. 149, § 148; Tex. Comp. Stat. (1928) 
art. 5156; Wis. Strat. (1927) § 103.39. 

14 Kan. Rev. Stat. ANN. (1923) c. 44, § 302; La. Rev. Stat. Ann. (Marr, Supp. 
1926) 1036; Mer. Rev. Srar. (1916) c. 49, § 34; Micu. Comp. Laws (Cahill, 1915) 
$5583; W. Va. Cope ANN. (Barnes, 1923) c. 15H, §67(b). Closely related in 
wording are the statutes that provide that the discharging employer shall pay the 
wages “ then due.” Nev. Laws 1925, c. 139; WasH. Comp. Stat. (Remington, 1922) 
§ 7594; Wyo. Comp. Stat. ANN. (1920) § 4311. Although it might be argued that 
these two groups of statutes do not give an employee a right to more wages than 
he would have at common law, but merely provide for an acceleration in payment, 
this contention does not appear to have been made. Moreover, such an inter- 
pretation is repellent to the frequently inserted provisions that an employer who 
does not comply must “ continue to pay such employee from day to day additional 
wages at the same rate that he had been earning previous to such discharge.” See 
Kansas and Nevada statutes, supra. 

15 Employees who abandon their work are included within the provisions of 
the statutes of California, Connecticut, Illinois, Iowa, Massachusetts, Michigan, 
Oregon, Texas, Washington, Wisconsin, and Wyoming, cited supra notes 12, 13, 14. 
They are specifically excluded from the benefit of the Colorado statute, supra 
note 12. 

16 Massachusetts, Michigan, and Oregon. 

17 N. J. Comp. Srar. (1910) 3030; Pa. Stat. (West, 1920) § 21511; R. I. 
Laws 1928, c. 1231; Wis. Stat. (1927) § 103.17. 
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partial performance,® but it would seem that any statute that gives 
rights to employees who individually desert their respective employers is 
susceptible of a construction in favor of employees who collectively 
strike, unless the illegality of the strike be made an issue. 

Although in many states the statutes which have been mentioned ex- 
tend to virtually all employers,’® in others the provisions are effective 
only against corporations *° or certain classes of corporations.** Where 
the group of employers affected is narrowly drawn, it has been held that 
the statute is so discriminatory as to be a denial of due process of law.” 
But if this inequality in the operation of the law is avoided, there does 
not appear to be any valid constitutional objection to statutes determin- 
ing the method of paying wages.*® 

For disobedience ** of such statutes, fairly uniform penalties have 
been imposed. Frequently it is provided that delay in payment inures 
to the benefit of the servant, either by allowing the wages to accumulate 
at a daily rate for a limited number of days,”* or by adding an additional 





18 Cart. Gen. Laws (Deering, 1923) No. 4743; Minn. Strat. (Mason, 1927) 
§ 4129; Ore? Laws (Olson, 1920) § 6798; Utah Laws 1919, c. 71. 

19 California, Connecticut, Idaho, Louisiana, Massachusetts, Michigan, Minne- 
sota, Montana, Nevada, Oregon, Utah, Washington, West Virginia, and Wyoming 
do not distinguish between individuals, partnerships, and corporations. 

20 Colorado, Illinois, Kansas, Missouri, and South Carolina have limited their 
legislation to corporate employers. 

21 In Wisconsin, the statute applies to all corporations for profit except hospi- 
tals; in Maine and Texas, only those corporations that are public utilities or en- 
gage in mining or manufacturing are affected; Arkansas and Iowa limit their pro- 
visions to railways. 

22 Davidow v. Wadsworth Mfg. Co., 211 Mich. 90, 178 N. W. 776 (1920) 
(statute applicable to manufacturing, mercantile, and public utility corporations, 
and to all employers in manufacturing and building trades) ; Livingston v. Oil Co., 
113 Kan. 702, 216 Pac. 296 (1923) (statute including all corporations except rail- 
way and farm corporations) ; see (1921) 34 Harv. L. REv. 327. 

23 The exact type of statute under discussion has not been before the United 
States Supreme Court. That body has, however, held that the time at which sea- 
men’s wages are payable may be regulated by statute. Patterson v. The Eudora, 
190 U. S. 169 (1903). And in another decision, it upheld on reasoning applicable 
to the present problem, a statute requiring an employer to give a discharged em- 
ployee a letter setting forth the nature and duration of his service and the cause of 
his leaving. Prudential Ins. Co. v. Cheek, 259 U.S. 530 (1922). Since the discrim- 
ination against servants and employees, as distinguished from other contracting 
parties, is purely judge-made, a statute abolishing this discrimination could hardly 
be regarded as unconstitutional. But cf. Truax v. Corrigan, 257 U. S. 312 (1921). 
State courts have upheld statutes setting a regular day for the payment of wages. 
Opinion of the Justices, 163 Mass. 589, 40 N. E. 713 (1895); New York C. & H. 
R. R. v. Williams, 199 N. Y. 108, 92 N. E. 404 (1910). But cf. Braceville Coal Co. 
v. People, 147 Ill. 66, 35 N. E. 62 (1893). Cases are collected in Notes (1921) 12 
A. L. R. 612; (1923) 26 A. L. R. 1386; (1926) 41 A. L. R. 430. 

24 The employer cannot avoid the penalties of the statutes by using his superior 
bargaining power to force the employee into a contract foregoing his rights. Cato 
v. Grendel Cotton Mills, 132 S. C. 454, 129 S. E. 203 (1925); Burdette v. Broad- 
view Dairy Co., 123 Wash. 158, 212 Pac. 181 (1923). 

25 In Arkansas and Missouri, the accumulation of additional daily wages runs for 
60 days; in California, Idaho, Nevada, South Carolina, and West Virginia, for 30 
days; in Minnesota, 15 days; in Utah, 10 days; in Kansas until the original wages 
are doubled. The courts of Indiana have held that to allow the wages to accumu- 
late indefinitely is unconstitutional. State v. Martin, 193 Ind. 120, 139 N. E. 282 
(1923). But cf. La. Rev. Stat. Ann. (Marr, Supp. 1926) 1036, 1037. 
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percentage ** to the amount due. Moreover, it is not unusual to 
punish a recalcitrant employer by fine ** or conviction for a misde- 
meanor.”* It is interesting to note that civil judgments rendered under 
these acts appear to award to the employee an amount based not on the 
reasonable value of his services but on the proportion of the contract 
which he has completed.”® 

Hardly less important in their practical effect on the problem of 
Britton v. Turner are statutes that impose regular pay-days on em- 
ployers. Such legislation makes a service contract divisible. After per- 
forming work for the statutory period, the employee has an indefeasible 
claim for his wages,®*° and the shorter the period, the less substantial 
will be the amount of labor that can go unpaid. A majority ef states 
have acts which require the payment of wages monthly, semi- 
monthly,** or weekly.** In many states such regular pay-day statutes 
are confined to corporations,** or corporations of a particular kind,** or 
certain sorts of business,** but elsewhere they have nigh universal appli- 
cation.** For infractions, the penalties approximate those under the 





26 Colorado and Montana provide for interest at five per cent. 

27 In Missouri and Nevada the maximum fines range from $300 to $500; in 
California, Connecticut, Illinois, Iowa, Maine, Massachusetts, Texas, Wisconsin, and 
Wyoming, the maximum fine is $100 or less. 

28 See the statutes in California, Illinois, and Iowa. 

29 Quinn v. Sayman Products Co., 296 S. W. 198 (Mo. 1927); cf. Cato v. 
Grendel Cotton Mills; Burdette v. Broadview Dairy Co., both supra note 24. On 
quasi-contractual principles, the employee’s measure of recovery would be deter- 
mined by the benefit to the employer. See 3 Wittiston, ContrRActTs §§ 1478-83; 
Note (1922) 6 Munn. L. REv. 395. 

80 It has never been doubted that on a divisible contract the defaulting em- 
ployee may recover for whatever units he has fully performed. White v. Atkins, 
8 Cush. 367 (Mass. 1851) ; Oliver v. McArthur, 158 App. Div. 241, 143 N. Y. Supp. 
126 (1913). 

31 Ore. Laws (Supp. 1928) § 6797. 

82 Arx. Dic. Stat. (Crawford & Moses, 1921) § 7131; Cat. Gen. Laws (Deer- 
ing, 1923) No. 4743; Coro. Ann. Start. (Mills, 1925) $7727; Ga. Ann. CODE 
(Michie, 1926) § 3133; Itt. Rev. Srat. (Cahill, 1929) c. 48, $18; Iowa Cope 
(1927) $7990; La. Rev. Stat. Ann. (Marr, 1915) §§ 4072, 4074; La. Rev. Star. 
Ann. (Marr, Supp. 1926) 1035; Mp. Ann. Cope (Bagby, 1924) art. 23, § 151; 
Mich. Acts 1925, No. 62; Minn. Stat. (Mason, 1927) $4139; Mo. Rev. Strat. 
(1919) $$ 6775, 7463, 9802; Mont. Rev. Cones (Choate, 1921) § 3084; Nev. Laws 
1919, c. 71; N. J. Laws 1928, c. 150; N. M. Laws 1917, c. 16; N. C. Cope (1927) 
§ 6558; N. D. Laws 1917, c. 189; Onto Gen. Cope (Throckmorton, 1926) §§ 12, 
046; Oxra. Comp. Strat. (Bunn, 1921) § 7258; Pa. Stat. (West, 1920) § 21503; 
Tenn. Ann. Cope (Shannon, 1917) § 3608(a).77(b).1; Tex. Comp. Stat. (1928) 
art. 5155; Utah Laws 1919, c. 71; VA. Cope ANN. (1924) § 1818; W. Va. Cope ANN. 
(Barnes, 1923) c. 15H, $ 76; ibid. c. 54, § 71(n) ; Wis. Stat. (1927) § 103.39; Wyo. 
Laws 1923, c. 36. 

88 Conn. Acts 1919, c. 216; Inp. ANN. Stat. (Burns, 1926) § 9336; Me. Rev. 
Star. (1916) c. 49, § 34; Mass. Gen. Laws (1921) c. 149, § 148; N. H. Pus. Laws 
(1926) c. 176, § 25; N. Y. Ann. Cons. Laws (2d ed. 1917) 4522; R. I. Gen. Laws 
(1923) § 3558; Vr. Gen. Laws (1917) § 5852. 

84 Arkansas, Colorado, Illinois, Missouri, New York, Rhode Island, Texas, Ver- 
mont, and Wisconsin. 

85 Towa, Minnesota, New Mexico, North Carolina, and North Dakota. 

86 Connecticut, Louisiana, Maine, Maryland, Missouri, New Hampshire, Okla- 
homa, Virginia, West Virginia, and Wyoming. 

87 California, Georgia, Massachusetts, Michigan, Montana, Nevada, New Jer- 
sey, Ohio, Oregon, Pennsylvania, Tennessee, and Utah. 
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type of statute first described.** This sort of legislation has been chal- 
lenged as unconstitutional,*® and some statutes allow employees to enter 
into contracts that provide for abnormally long intervals between times 
of payment.*° 

The popularity of the two types of statutes discussed indicates that 
legislators are less anxious than judges to penalize defaulting employees. 
The attitude revealed by the acts deserves the attention of courts in- 
clined to treat breaches of service contracts more harshly than breaches 
of other contracts. The supporters of Britton v. Turner can now add to 
their argument of logical consistency with other quasi-contractual law, 
the plea that the legislature has convincingly shown that there is a pub- 
lic policy favoring compensation to employees for whatever labor they 
have performed. But few of the statutes seem to have had the Britton 
v. Turner situation in mind,* and it may be seriously doubted whether 
they are in fact directly applicable to all the types of employment dealt 
with by the common law cases.** But, where applicable, they unques- 
tionably clarify the nebulous state of the previous decisions.** 





88 A fine with a maximum over $100 is imposed by Arkansas, Louisiana, Mary- 
land, Missouri, Nevada, New Mexico, and Oklahoma. A fine with a lower 
maximum is the penalty in Connecticut, Illinois, Iowa, Maine, Massachusetts, 
Minnesota, New Hampshire, New Jersey, North Dakota, Ohio, Pennsylvania, Rhode 
Island, Tennessee, Texas, Vermont, West Virginia, and Wisconsin. Colorado and 
Montana assess an additional five per cent against the dilatory employer; and Penn- 
sylvania, using the same method, makes the assessment one per cent a month. The 
daily salary is allowed to keep running in California and Oregon for 30 days; but 
Utah limits it to 10 days. Indiana has a uniform penalty of one dollar a day. 

89 A statute making the regular payment of wages mandatory has been held 
unconstitutional. Superior Laundry Co. v. Rose, 193 Ind. 138, 137 N. E. 761 
(1923). Contra: Opinion of the Justices; New York C. & H. R. R. v. Williams, 
both supra note 23; see Note (1921) 12 A. L. R. 612; cf. Seelyville Coal Co. v. 
McGlosson, 166 Ind. 561, 77 N. E. 1044 (1906). 

40 Thus Indiana and Oklahoma require regular pay-days only if the employee 
demands it; Pennsylvania provides that the parties may make a contrary con- 
tract; and New Hampshire seems to arrive at the same result by wording its law 
to benefit employees “ who work by the day or the week.” But the Nevada, 
Ohio, and Wisconsin acts, on the other hand, forbid the parties to avoid the opera- 
tion of the statute. 

41 If the legislatures had been primarily interested in the quasi-contractual 
problem of the rights of a defaulting employee, probably they would have provided 
for a different measure of damages. See note 29, supra. Nor would there have 
been any reason for confining the statute to corporate employers. See notes 20, 21, 
34, 35, supra. A possible motivating force was the recognition of the hand-to- 
mouth existence of most workingmen. See St. Louis I. M. & S. Ry. v. Paul, 173 
U. S. 404, 407 (1899). Inasmuch as the bulk of these statutes were passed during 
the lean year of 1919, it seems likely that the legislative intent was to deprive em- 
ployers of too strong a weapon with which to combat a justifiable strike. The 
loss of compensation for labor already performed would be a serious deterrent 
from the use of that form of collective bargaining. 

42 A perusal of the common law cases indicates that the employees there con- 
cerned were not, for the most part, of the type of day laborer in whose interest the 
statutes in question have apparently been passed, but of a more skilled and inde- 
pendent group. 

43 Whatever the purpose of the statutes, their undoubted effect has been to pre- 
vent the application of the orthodox common law rule to large groups of employees. 
And the legislative policy which they exemplify may well have its influence on a 
court required, in the absence of statute, to select between the orthodox and liberal 
rules determining recovery of an employee who has been discharged from, or 
abandoned, his contract. 
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RECENT CASES 


ApopTion — Ricuts oF CHILD IN Estate oF ONE WuHo Mabe INVALID 
Contract To Apopt Him.—A contracted orally with B, the superintendent 
of an orphanage, to adopt C, a child in the orphanage. A statute gave 
authority to the directors of an orphanage to permit the adoption by proper 
persons of a child under their charge. Ga. Civ. Cope (1910) § 2348. The 
directors, however, did not authorize or ratify the contract. C was never 
adopted by A, but lived with him as an adopted child for twenty years, until 
A’s death. A died intestate, and C sued for the share of am adopted child in 
his estate. From a judgment sustaining a demurrer and dismissing the peti- 
tion, the plaintiff appealed. Held, that the agreement was unenforceable be- 
cause B had no authority to make the contract with A. Judgment affirmed. 
Scott v. Scott, 150 S. E. 154 (Ga. 1929). 

The initial difficulty in the plaintiff’s attempt to make out a case for 
specific performance of a contract to make him a statutory heir, lay in the 
fact that he was not a party to the contract. But equity will here make an 
exception in his favor, for the double reason that he was non sui juris at the 
time of the agreement, and a beneficiary whose services were the chief con- 
sideration for the defendant’s promise. Crawford v. Wilson, 139 Ga. 654, 
78 S. E. 30 (1913); Allen v. Mulkey, 19 S. W.(2d) 936 (Tex. Civ. App. 
1929). The further objection that the contract was oral was removed by 
the fact of complete performance on one side. Gravelin v. Porier, 77 Mont. 
260, 250 Pac. 823 (1926); see Pomeroy, SPECIFIC PERFORMANCE OF CON- 
TRACTS (3d ed. 1926) §114,n.b. More serious is the absence of any express 
promise concerning the disputed estate. But, since inheritance is an incident 
of the adoption status, a promise of heirship is a reasonable implication from 
a valid contract to adopt. Barney v. Hutchinson, 25 N. M. 82, 177 Pac. 890 
(1918), (1919) 32 Harv. L. Rev. 854; Pomeroy, op. cit. supra, § 191, n.a; 
(1917) 30 Harv. L. Rev. 642. Contra: Morris v. Trotter, 202 Iowa 232, 210 
N. W. 131 (1926), criticized in Note (1927) 13 Iowa L. Rev. 84. Add the 
further fact, however, that the contract of adoption here involved was never 
valid, and it becomes more difficult to enforce the implied incidental promise. 
An express promise of heirship incidental to a void contract of adoption is 
enforceable. Anderson v. Blakesly, 155 Iowa 430, 136 N. W. 210 (1912). 
And logically the same should be true of an implied promise. Wright v. 
Wright, 99 Mich. 170, 58 N. W. 54 (1894). But the principal case is typical 
of decisions which refuse to go so far. Webb v. McIntosh, 178 Iowa 156, 
159 N. W. 637 (1916); Wall v. Estate of McEnnery, 105 Wash. 445, 178 
Pac. 631 (1919); cf. Albring v. Ward, 137 Mich. 352, 100 N. W. 609 (1904). 
It illustrates the cumulative effect of successive weaknesses, no one of which 
alone seems fatal. 


AcEeNcy — PrincrpaAu’s LiABitity To THIRD PERSON IN Tort — RAILWAY 
Company’s LiaBILity FOR AGENT’s FAILURE TO PROTECT IMPERILED AND 
HeEwtpiess Person. —A conductor of one of defendant’s street cars saw the 
plaintiff in a drunken stupor crouched down on the defendant’s station plat- 
form dangerously near the rails. The conductor did nothing. The plaintiff 
was struck by a later car, but there was no evidence of negligence on the part 
of the crew of this car. The plaintiff sued for negligent injury, and obtained 
a judgment. The defendant appealed. Held, that the defendant is liable 
because the first conductor failed to take precautions for the plaintiff’s safety. 
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Judgment affirmed. Grennon v. New Orleans Pub. Serv., 120 So. 801 (La. 
App. 1929). a ah 

Clearly the plaintiff was contributorily negligent; but, even under the nar- 
rowest last clear chance doctrine, the defendant would have been liable had 
the first car struck the plaintiff after his danger was perceived. Jowa Cent. 
Ry. v. Walker, 203 Fed. 685 (C. C. A. 8th, 1913); Bourrett v. Chicago & 
N. W. Ry., 152 Iowa 579, 132 N. W. 973 (1911); see BOHLEN, STUDIES IN 
THE Law or Torts (1926) 537; cf. Blackburn v. Louisiana Ry. & Nav. Co., 
144 La. 520, 80 So. 708 (1919) (actual knowledge unnecessary). The instant 
case extends that doctrine to the situation where knowledge reached one 
agent, while another actively caused the injury. Liability is imposed upon 
the principal because the first agent neglected either to remove the danger 
or to report it. sailroad Co. v. Kassen, 49 Ohio St. 230, 31 N. E. 282 
(1892); see Cook v. Leavenworth Term. Ry. & Bridge Co., 101 Kan. 103, 
106-07, 165 Pac. 803, 804 (1917); cf. Pannell v. Nashville, F. & S. R. R., 
97 Ala. 298, 12 So. 236 (1893); Fox v. Michigan Cent. R. R., 138 Mich. 
433, 101 N. W. 624 (1904). The liability rests not on any fictional imputa- 
tion of knowledge to the principal, but on the agent’s dereliction from duty. 
Therefore, no liability attaches if the agent acts reasonably and injury never- 
theless cannot be prevented. Kramer v. New Orleans, C. & L. R. R., 51 La. 
Ann. 1689, 26 So. 411 (1899). Whether the first conductor would have been 
personally liable is an interesting speculation. He owed the plaintiff no 
affirmative obligation to play the good Samaritan. See Railroad Co. v. 
Kassen, supra, at 239, 31 N. E. at 284; BoHLEN, op. cit. supra, at 319-21; cf. 
Osterlind v. Hill, 263 Mass. 73, 160 N. E. 301 (1928); (1929) 42 Harv. L. 
Rev. 964. But here the plaintiff was deprived of the protection which a 
dutiful employee would have given him. In such a case, nonfeasance be- 
comes as valid a basis upon which to predicate liability as any positive mis- 
feasance. Murray v. Cowherd, 148 Ky. 591, 147 S. W. 6 (1912); Durkin v. 
Kingston Coal Co., 171 Pa. 193, 33 Atl. 237 (1895); 1 MECHEM, AGENCY 
(2d ed. 1914) §§ 1464-68, 1474; Seavey, The Liability of an Agent in Tort 
(1916) 1 So. L. Q. 16, 30; cf. Van Winkle v. American Steam Boiler Co., 52 
N. J. L. 240, 19 Atl. 472 (1890). Contra: Delaney v. Rochereau & Co., 34 La. 
Ann. 1123 (1882); Drake v. Hagan, 108 Tenn. 265, 67 S. W. 470 (1902). 


ARBITRATION AND AwArpD — CoNnFLict oF LAws — VALIDITY OF AWARD BY 
ForEIGN ARBITRATOR. — The defendants, citizens of New York, entered into 
a contract with the plaintiff in New York. The contract provided that any 
differences arising thereunder should be arbitrated at London, pursuant to the 
Arbitration Law of Great Britain. Differences arose; the plaintiff served 
notice on the defendants in New York, requesting them to concur in the 
appointment of an arbitrator. On their failure to comply, the plaintiff 
applied to the High Court of Justice of England, which appointed an arbi- 
trator in accordance with the English Act. The latter, after hearings, of 
which the defendants were again notified, gave an award in favor of the 
plaintiff, who brought suit thereon in New York. The defendants moved for 
judgment on the pleadings. Held, that since the award was based neither 
upon service within the jurisdiction nor voluntary appearance in the arbitra- 
tion, it will not be enforced. Motion granted. Gilbert v. Burnstine, 237 
N. Y. Supp. 171 (Sup. Ct. N. Y. Co. 1929). 

The court apparently adopts the view that arbitration under the English 
statute is a judicial proceeding. See Isaacs, Two Views of Commercial 
Arbitration (1927) 40 Harv. L. Rev. 929. This explains the requirement 
that the arbitration tribunal have jurisdiction over the parties. Cf. Skan- 
dinaviska Granit Aktiebolaget v. Weiss, 226 App. Div. 56, 234 N. Y. Supp. 
202 (1929); In re United Artists’ Corp., 236 N. Y. Supp. 623 (1929). The 
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English Act allows arbitration to proceed with the court-appointed arbitrator, 
upon notice being given the defaulting party. 52 & 53 Vict. c. 49, §5 
(1889); cf. N. Y. ArpirrraTion Law (1920) § 3 (requiring service within the 
jurisdiction). And since this act was incorporated into the contract, the 
defendants would seem to have consented in advance that such notice should 
give the English tribunal jurisdiction. Cf. Feyerick v. Hubbard, 71 L. J. 
K. B. 509 (1902); Copin v. Adamson, 9 Ex. 345 (1874); Teel v. Yost, 128 
N. Y. 387, 28 N. E. 353 (1891) (judgment note); Conriict or Laws 
RESTATEMENT (Am. L. Inst. 1926) § 86, Comment (b); Note (1907) 20 
Harv. L. Rev. 323. The orthodox view of arbitration, however, is that it is 
a proceeding by the empowered “ agents ” of the parties. See Isaacs, supra; 
cf. Trib. civ. Seine (Ite Ch.), Feb. 10, 1922, Rec. Gaz. des Tribunaux, 
1922.2.178. But see Sayre, Development of Commercial Arbitration Law 
(1928) 37 YALE L. J. 595, 598 et seg. Under this view, the English arbitrator 
was empowered to make an award by the clause of the contract which in- 
corporated the English Act. Cf. Matter of Wenger & Co. v. Propper Silk 
Hosiery Mills, 239 N. Y. 199, 146 N. E. 203 (1924). The provision of 
irrevocability in the New York Act apparently applies to agreements to arbi- 
trate abroad. N. Y. ARBITRATION Law (1920) § 2; Kelvin Engineering Co. 
v. Blanco, 125 Misc. 728, 210 N. Y. Supp. 10 (1925); see Matter of Inter- 
Ocean Food Products, Inc., 206 App. Div. 426, 433, 201 N. Y. Supp. 536, 540 
(1923); Note (1928) 28 Cox. L. REv. 472, 475. But cf. Sudbury v. Ambi 
Verwaltung Kommanditgesselschaft, 213 App. Div. 98, 210 N. Y. Supp. 164 
(1925) (objection to New York jurisdiction overruled). Any idea that such 
agreements are against public policy seems an antiquated survival. Cf. 
Danielsen v. Entre Rios Rys., Lid., 22 F.(2d) 326 (D. Md. 1927) (stay 
granted); The Cap Blanco, [1913] P. 130. Hostility is particularly unwar- 
ranted in the instant case, for the English Act fully protects the parties’ 
rights. 52 & 53 Vict. c. 49, $19 (1889) (providing for reference to courts 
of questions of law). True, such agreements will not be specifically enforced; 
but this seems due to the supposed limitations of equity’s power. (1924) 24 
Cot. L. Rev. 204. But see Matter of California Packing Corp., 121 Misc. 
212, 213, 201 N. Y. Supp. 158 (1923). An award given in conformity with 
the agreement should still be enforceable by suit at law. Norske Atlas Ins. Co. 
v. London Gen. Ins. Co., 43 T. L. R. 541 (1927); Sloan Co. v. Standard Chem. 
& Oil Co., 256 Fed. 451 (C. C. A. sth, 1918); (1921) 34 Harv. L. REv. 557. 


BILLs AND Notes — ForM: IN GENERAL — EFFECT OF SEAL ON FORM OF 
Action. — The plaintiff, the indorsee of a promissory note under seal, brought 
an action of special assumpsit against the maker, in a state which retains the 
common law forms of action. From a judgment for the plaintiff, the de- 
fendant brought error. Held, that under the Negotiable Instruments Law, 
special assumpsit will lie on a sealed promissory note. Judgment affirmed. 
Cracowaner v. Carlton Nat. Bank, 124 So. 275 (Fla. 1929). 

Prior to the adoption of the Negotiable Instruments Law, a promissory 
note under seal was generally considered a common law specialty and not ne- 
gotiable. Brown v. Jordhal, 32 Minn. 135, 19 N. W. 650 (1884); McLaugh- 
lin v. Braddy, 63 S. C. 433, 41 S. E. 523 (1901). Contra: Irwin v. Brown, 
2 Cranch C. C. 314 (D. C. 1822); Porter v. McCollum, 15 Ga. 528 (1854). 
Section 6 of the Negotiable Instruments Law now provides that “ the validity 
and negotiable character of an instrument are not affected by the fact that 
... it... bears a seal.” Fria. Gen. Laws (Skillman, 1927) § 6766. No 
doubt remains, therefore, that a sealed note is negotiable. Continental Guar- 
anty Corp. v. People’s Bus Line, 31 Del. 595, 117 Atl. 275 (1922). And unless 
“ validity ” is treated as synonymous with “ negotiable character,” it would 
seem that §6 must permit the defense of failure of consideration as on an 
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ordinary note: otherwise the “ validity ” of the instrument is “ affected” by 
the removal of a normal defense. St. Paul’s Church v. Fields, 81 Conn. 670, 
72 Atl. 145 (1909); Dever v. Silver, 135 Md. 355, 109 Atl. 67 (1919); see 
(1920) 29 Yate L. J. 345. Contra: Kennedy v. Collins, 7 Boyce 426, 108 
Atl. 48 (Del. 1919); Burriss v. Starr, 165 N. C. 657, 81 S. E. 929 (1914). 
The presence of a seal on a note still renders applicable the statutory period 
of limitation provided for sealed instruments. Grand Lodge v. State Bank, 
79 Fla. 471, 84 So. 528 (1920); see Lacey v. Hutchinson, 5 Ga. App. 865, 875, 
64 S. E. 105, 110 (1909) (at common law). But it has been held not a vari- 
ance to declare on a promissory note and offer in proof one under seal, or 
vice versa. Long v. Gwin, 202 Ala. 358, 80 So. 440 (1918); Ex Parte First 
Nat. Bank, 212 Ala. 274, 102 So. 371 (1924). And since the prevailing view 
abolishes the substantive common law effect of a seal by permitting the de- 
fense of failure of consideration, it seems sensible to disregard the old pro- 
cedural distinctions whose justification was the substantive difference between 
sealed and parol choses. Cf. Irwin v. Brown, supra (at common law). 


Bitts AND Notes—NotTIceE or DiIsHONOR—JINDORSER’s WAIVER BY 
Conpuct MaAKkinG IT IMPOSSIBLE FOR MAKER TO Pay Note.—The de- 
fendant indorsed a note of the corporation of which he was president. Before 
the note’s maturity, he filed a petition, as a creditor, against the corporation, 
alleging insolvency and seeking the appointment of a receiver. No notice of 
dishonor was given to the defendant. Action was brought by the holder of 
the note, and from a summary judgment for the plaintiff, the defendant ap- 
pealed. Held, that the defendant’s conduct was an implied waiver of notice 
under § 109 of the Negotiable Instruments Law. Judgment affirmed. Manu- 
facturers’ Trust Co. v. Wechsler, 147 Atl. 459 (N. J. 1929). 

The requirement of notice of dishonor, made a condition precedent of an 
indorser’s liability by § 89 of the Negotiable Instruments Law, is not fulfilled 
by knowledge of the maker’s inability to pay, although there is force in the 
suggestion that knowledge protects the indorser as effectively as notice. 
Case v. McKinnis, 107 Ore. 223, 213 Pac. 422 (1923); Marshall v. Sonneman, 
216 Pa. 65, 64 Atl. 874 (1906) (not citing statute). Nor does § 115 include 
the indorser’s knowledge of the maker’s insolvency among the circumstances 
which dispense with the requirement of notice. Haynes Automobile Co. v. 
Shepherd, 220 Mich. 231, 189 N. W. 841, 25 A. L. R. 960 (1922); Nolan 
v. Wilcox Motor Co., 137 Tenn. 667, 195 S. W. 581 (1917). And such 
knowledge alone, even in cases where the indorser is an officer of the maker 
corporation, is not regarded as a waiver of notice under § 109. Haynes 
Automobile Co. v. Shepherd, supra; Case v. McKinnis, supra; see (1920) 5 
Minn. L. Rev. 72. If there is the additional circumstance, however, of 
conduct by the indorser which induces the holder to omit the formality of 
notification, notice is held to have been waived. Kolkman v. Manufacturers’ 
Trust Co., 27 F.(2d) 659 (C. C. A. 2d, 1928) (participation in preferential 
payment); Bessinger v. Wenzel, 161 Mich. 61, 125 N. W. 750 (1910) (assur- 
ing holder that maker corporation could not pay); Mercer v. Hydrocarbon 
Converter Co., 205 App. Div. 78, 199 N. Y. Supp. 75 (1923) (sending holder 
renewal note of maker corporation); (1929) 38 YALE L. J. 817. And there 
is a tendency to find a waiver, as in the instant case, in conduct which renders 
it impossible for the maker to pay at maturity, without inquiring whether 
such conduct is responsible for the failure to give notice. O’Bannon Co. v. 
Curran, 129 App. Div. 90, 113 N. Y. Supp. 359 (1908) (participation in 
maker corporation’s insolvency). Moreover, the defendant in the instant 
case might have been “the person to whom the instrument is presented for 
payment,” so as to excuse notice under § 115(2). Whitney v. Chadsey, 216 
Mich. 604, 185 N. W. 826 (1921); Westinghouse Elec. & Mfg. Co. v. Hodge, 
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181 Mo. App. 232, 167 S. W. 1186 (1914); cf. Verser v. Sterling Oil & Refin- 
ing Co., 89 Okla. 114, 213 Pac. 863 (1923). But cf. Houser v. Fayssoux, 168 
N. C. 1, 83 S. E. 692 (1914). 


CoRPORATIONS — CHARTER: GRANT, CONSTRUCTION, AND AMENDMENT — 
Power OF STATE UNDER RESERVED RIGHT TO AMEND CoRPORATE CHARTER 
To AUTHORIZE ABOLITION OF SINKING FUND FOR REDEMPTION OF PREFERRED 
Stock.— The defendant corporation was organized under the General Cor- 
poration Law of Delaware, which provided that such law might be repealed 
or amended and that it and all amendments thereof should form part of the 
charter of every corporation. Der. Rev. Cope (1915) §1996. The de- 
fendant’s charter provided for annual payments by the corporation to a 
sinking fund to be used each year to redeem outstanding preferred stock. 
By an amendment to the General Corporation Law, a corporation was au- 
thorized to amend its charter so as to provide for changes in preferences or 
other special rights of the shares. 35 Del. Laws c. 85, § 10 (1927). Under 
this authorization, a majority of stockholders of the defendant voted to 
abolish the provision for the annual sinking fund. The complainant, a pre- 
ferred stockholder, brought a bill to restrain the defendant from putting 
the amendment into effect. Held, that the state could not, under the guise 
of its reserved power to amend the charter, authorize the abrogation of the 
defendant’s contractual undertaking with the plaintiff to provide the sinking 
fund. Decree for complainant. Yoakam v. Providence Biltmore Hotel Co., 
34 F.(2d) 533 (D. R. I. 1929). 

The charter of a corporation constitutes a contract between the stock- 
holders, as well as between the corporation and the state. Dow v. Northern 
R. R., 67 N. H. 1, 36 Atl. 510 (1886); Garey v. St. Joe Mining Co., 32 Utah 
497, 91 Pac. 369 (1907); BALLANTINE, CoRPORATIONS (1927) §§ 270, 272. 
It has been argued that the state may not, under its reserved power to repeal 
or amend the charter or general corporation laws, impair the contractual 
relations of the stockholders inter se. Matter of the Election of Directors 
of the Newark Library Ass’n, 64 N. J. L. 217, 43 Atl. 435 (1899); Garey 
v. St. Joe Mining Co., supra; Stern, The Limitations of the Power of a 
State Under a Reserved Right to Amend or Repeal Charters of Incorpora- 
tion (1905) 53 U. or Pa. L. Rev. 1. But many provisions concerning the 
internal management of corporations are of public interest, and seem to 
be conditions of exercising the corporate franchise; the stockholders may be 
taken to have consented to modification of their agreements by the state, in- 
sofar as they relate to such matters. 2 MorAWETZ, PRIVATE CORPORATIONS 
(2d ed. 1886) § 1095; Dodd, Dissenting Stockholders and Amendments to 
Corporate Charters (1927) 75 U. or Pa. L. REv. 585, 607; Note (1927) 40 
Harv. L. Rev. 891, 895. Thus amendments regulating, or authorizing the ma- 
jority to regulate, the internal management, at least so far as it concerns the 
public, have been sustained by most courts. Looker v. Maynard, 179 U. S. 46 
(1900); Venner Co. v. United States Steel Corp., 116 Fed. tor2 (C. C. S. 
D. N. Y. 1902); Hinckley v. Schwarzschild & Sulzberger Co., 107 App. Div. 
470, 95 N. Y. Supp. 357 (1905). It is commonly said, nevertheless, that the 
reserved power cannot constitutionally be employed to impair the stock- 
holders’ vested rights. Lord v. Equitable Life Assurance Soc., 194 N. Y. 212, 
87 N. E. 443 (1909); 1 THompson, Corporations (3d ed. 1927) § 440. 
But the question seems to be merely one of reasonable construction, since a 
right is not vested if it falls within the scope of the reserved power. Dodd, 
supra, at 611. Clearly the stockholder’s stock and right to vote cannot be 
taken away. Lord v. Equitable Life Assurance Soc., supra. On the other 
hand, amendments providing for cumulative voting, changing all par stock 
to no par stock, and authorizing an issue of prior preferred stock have been 
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sustained. Looker v. Maynard, supra; Randle v. Winona Coal Co., 206 Ala. 
254, 89 So. 790 (1921); Hinckley v. Schwarzchild & Sulzberger Co., supra. 
None of these affected the stockholder’s right to share in the corporate prop- 
erty. Note (1928) 77 U. or Pa. L. REv. 256. The Delaware court, however, 
has held valid an amendment abolishing the corporation’s right to redeem 
one class of stock and depriving another class of a higher rate of dividends. 
Davis v. Louisville Gas & Elec. Co., 142 Atl. 654 (Del. Ch. 1928); see 
(1929) 29 Cox. L. Rev. 88; Note (1928) 14 Corn. L. Q. 85. In declining 
to follow this decision, the court in the principal case properly held that a 
federal court is not bound by a state court’s construction of a contract when 
it is claimed that the contract has been impaired. Dodd, supra, at 740. 
Certainly one of the most valuable incidents of the preferred stock is the 
security provided by the sinking fund. To construe the state’s reservation 
as not including the power to affect such an interest seems to accord with 
the fair expectations of most investors. 


CRIMINAL LAw — TRIAL — FoRMER JEOPARDY — EFFECT OF INCONSISTENT 
VERDICTS ON Two CouNTs CHARGING THE SAME OFFENSE. — Police officers, 
during the course of a search, discovered two revolvers on the defendant’s 
premises. He was prosecuted for illegal possession of a firearm, under CAL. 
Gen. Laws (Deering, 1923) Act 1970, §2. The indictment was drawn in 
two counts, each alleging a violation in general terms, without referring spe- 
cifically to either revolver. The jury returned a verdict of guilty on the first 
count and not guilty on the second. From an order denying a new trial, the 
defendant appealed. Held, that the possession of two weapons constituted 
but one offense; that the verdict of not guilty operated as an acquittal; and 
hence that the verdict of guilty was a nullity. Judgment and order denying 
a new trial reversed. People v. Puppilo, 280 Pac. 545 (Cal. App. 1929). 

The holding that the acts alleged constitute but one offense cannot be said 
to be unsupported in reason or authority. State v. Benham, 7 Conn. 414 
(1829); Note (1906) 20 Harv. L. Rev. 642. On the more novel question as 
to the subsequent disposition of the cause, the reversal of the order denying a 
new trial indicates that the plea of former jeopardy will not be countenanced 
at the second trial, despite the inconsistent statement that the verdict of not 
guilty operated as an acquittal. It has indeed been thought that the logical 
consequence is to discharge the defendant, on the theory that that plea would 
necessarily be available from the fact of a previous acquittal. Webb v. 
People, 83 Colo. 1, 262 Pac. 906 (1927); State v. Headrick, 179 Mo. 300, 
78 S. W. 630 (1904), overruled in State v. Akers, 278 Mo. 368, 213 S. W. 424 
(1919); cf. Davidson v. People, 64 Colo. 281, 170 Pac. 962 (1918). Yet in 
an analogous situation, where a defendant is tried for several offenses involved 
in a single act, a conviction on one count has been upheld, though an acquittal 
was returned on other counts supported by identical evidence. Steckler v. 
United States, 7 F.(2d) 59 (C. C. A. 2d, 1925); State v. Stewart, 120 Kan. 
516, 243 Pac. 1057 (1926). Contra: Boyle v. United States, 22 F.(2d) 547 
(C. C. A. 8th, 1927). The inconsistency of the verdicts may not unreasonably 
be attributed to the deliberate refusal of the jury to permit punishment on 
all the counts. Even if the verdict of guilty is considered a nullity, it does 
not follow that the verdict of acquittal on the same facts is final. A verdict 
which is defective by reason of failure to specify the degree of crime does not 
support a plea of autrefois convict at a subsequent trial. Mahany v. People, 
31 Colo. 365, 73 Pac. 26 (1903); Waddle v. State, 112 Tenn. 556, 82 S. W. 
827 (1904); cf. Allen v. State, 13 Okla. Cr. 533, 165 Pac. 745 (1917). A 
similar result here seems desirable. State v. Akers, supra; Lesslie v. State, 
18 Ohio St. 390 (1868); cf. Commonwealth v. Haskins, 128 Mass. 60 (1879). 
In its origin, the defense of former jeopardy was a means of preventing per- 
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sistent persecution. 4 HAWKINS, PLEAS OF THE Crown (7th ed. 1795) c. 35, 
§ 1; c. 36, § 10. To call for a fresh inquiry into the facts, after a jury has 
found the defendant both guilty and not guilty, does no violence to the spirit 
of the plea. 


CRIMINAL Law — TriAL — RicHT oF AccuseD TO MAKE STATEMENT TO 
Jury. — After the state had rested, with the right of rebuttal, and the wit- 
nesses for the defense had been heard, counsel for the defendant asked leave 
for his client to make a statement, sworn or unsworn, to the jury, without 
being subjected to cross-examination. This request was denied, and the de- 
fendant elected not to take the stand and testify. He excepted to the ruling, 
and from a subsequent conviction, appealed. Held, that the defendant’s 
statutory right to testify abrogates his right to make a statement without 
cross-examination. Conviction affirmed. State v. Louviere, 124 So, 188 
(La. 1929). ae 

At common law, a prisoner, denied opportunity to testify, might offer his 
version of the facts in an unsworn statement to the jury. 1 WicMorg, B,1- 
DENCE (2d ed. 1923) §§ 575-3, 579; cf. Prater v. State, 160 Ga. 138, 127 S. E. 
296 (1925) (by statute). The right to make a statement has, in one state, 
been preserved by the very statute which now qualifies the defendant as a 
witness. Wyo. Comp. Stat. ANN. (1920) § 7507; see Anderson v. State, 27 
Wyo. 345, 364, 196 Pac. 1047, 1052 (1921). But if it is not specifically re- 
tained, all reason for the ancient privilege seems to have been removed by 
the modern statutory right of defendants to take the stand on the same terms 
as any other witness. State v. Townley, 149 Minn. 5, 182 N. W. 773 (1921); 
Rex v. Campbell, 33 Can. C. C. 364 (1919); Rex v. Krafchenko, 22 Can. 
C. C. 277 (1914). Contra: Rex v. Sherriff, 20 Cox C. C. 334 (1903); see 
Commonwealth v. Dascalakis, 246 Mass. 12, 32, 140 N. E. 470, 479 (1923) 
(capital cases only). A contrary rule would permit the prisoner to introduce 
evidence not subject to the ordinary limitations on the scope of testimony, 
of a kind which the prosecution could not offer. 1 WicmMorE, EvIDENCE 
§ 579; cf. Prater v. State, supra. It does not appear that the defendant 
sought to argue to the jury in lieu of counsel. A criminal defendant may, if 
he chooses, conduct his entire defense unaided. People v. Rose, 42 Cal. App. 
540, 183 Pac. 874 (1919); Dietz v. State, 149 Wis. 462, 136 N. W. 166 
(1912); Note (1922) 17 A. L. R. 266. But when he has elected to retain 
counsel for the initial stages of the trial, it has been held that the trial court 
may, in its discretion, treat such election as final. State v. Townley, supra; 
(1921) 35 Harv. L. Rev. 86. But cf. Rehfeld v. State, 102 Ohio St. 431, 131 
N. E. 712 (1921). 


FEDERAL CouRTS — JURISDICTION: Diversity oF CITIZENSHIP — DoMES- 
TICATION OF ForEIGN CorPoRATION. — The plaintiff, a North Carolina cor- 
poration, brought suit in a federal district court in South Carolina against a 
town of that state. The plaintiff had filed a copy of its charter in South 
Carolina as required by the Domestication Act, which provided the condi- 
tions on which foreign railroad corporations might do business in the state. 
Another statute permitted the plaintiff to purchase and operate a railroad 
there, to build branches, and to increase its capital stock and issue bonds; and 
declared the plaintiff to be a corporation “ under the laws of the State of 
South Carolina.” ‘The defendant moved to dismiss the action for lack of 
jurisdiction. Held, that the plaintiff remained a citizen of North Carolina for 
the purposes of diversity jurisdiction. Motion denied. Carolina & North- 
western Ry. v. Clover, 34 F.(2d) 480 (W. D. S. C. 1929). 

A corporation created in one state may become a citizen of another state 
either by legislative or by corporate action. Bare legislative fiat at the time 
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it is admitted to do business, however, cannot make it a domestic corpora- 
tion. St. Louis & S.F. Ry. v. James, 161 U.S. 545 (1896); Southern Ry. v. 
Allison, 190 U. S. 326 (1903); Missouri Pac. Ry. v. Castle, 224 U.S. 541 
1912); (1903) 16 Harv. L. Rev. 526. Nor does the granting of particular 
powers and privileges within the state accomplish this result. Pennsylvania 
R. R. v. St. Louis, A. & T. H. R. R., 118 U. S. 290 (1886); Goodlett v. 
Louisville & N. R. R., 122 U.S. 391 (1887); cf. Louisville, N. A. & C. Ry. 
v. Louisville Trust Co., 174 U.S. 552 (1899). But if the legislature has made 
requirements similar to those established for the original creation of a cor- 
poration, such as opening stock books and holding corporate meetings in the 
state, the foreign corporation, on compliance with these conditions, becomes 
a citizen for purposes of diversity jurisdiction. Memphis & C. R. R. v. 
Alabama, 107 U. S. 581 (1882); cf. Patch v. Wabash R. R., 207 U. S. 277 
(1907). The test seems to be whether an existing corporation is granted new 
privileges or a new corporate structure is set up in the second state, a question 
that must be independently determined in each case by examination of the 
st.cute. Mere authorization of an increase in capitalization does not appear 
sufficient. It would seem that a foreign corporation may become a citizen of 
the state by its own act, through merger with a domestic corporation. But 
this result does not follow when, as in the instant case, the transaction is a 
complete liquidation and sale of the assets of the domestic to the foreign 
corporation. Westheider v. Wabash Ry., 115 Fed. 840 (C. C. S. D. Ill. 1902); 
DosiE, FEDERAL PROCEDURE (1928) 204. 


FEDERAL CouRTS— JURISDICTION: IN GENERAL— JURISDICTION OVER 
Crime CoMMITTED Upon Raritroap RicHT oF WAy WITHIN MILITARY 
RESERVATION. — The defendant was indicted for a murder alleged to have 
been committed on a train being operated over the right of way of the Chicago 
& Northwestern Railway, within the Fort Robinson military reservation. 
The United States owned the reservation merely as a private proprietor until 
1887, when Nebraska ceded it exclusive jurisdiction. Congress granted the 
right of way in question in 1885. 23 Stat. 284 (1885). The defendant 
pleaded that the indictment did not locate the crime at a “ place within the 
exclusive jurisdiction of the United States.” 35 Strat. 1142-43 (1909), 18 
U. S. C. §§ 451, 452 (1926). Held, that the court did not have jurisdiction. 
Order of dismissal withheld pending appeal. United States v. Unzueta, 35 
F.(2d) 750 (D. Neb. 1929). 

The leading case on the cession of political jurisdiction by a state to the 
United States suggested that jurisdiction so acquired might be lost by aban- 
donment of the user in aid of which it had been conferred. See Fort Leaven- 
worth v. Lowe, 114 U. S. 525, 542 (1885); cf. Note (1928) 37 YALE L. J. 
796, 799. But cf. Arlington Hotel Co. v. Fant, 278 U.S. 439, 451-52 (1929). 
The question of loss of jurisdiction by abandonment i is not directly involved 
in the principal case, for the United States had granted the right of way 
before it acquired political jurisdiction over the reservation; but it seems 
logical that a particular relinquishment of federal proprietorship should have 
the same effect upon the acquisition of jurisdiction in the first instance as 
upon the retention of an existing jurisdiction. The abandonment cases evi- 
dence a reluctance to find a loss of jurisdiction over part of a tract. Benson 
v. United States, 146 U. S. 325 (1892) (part of military reservation used for 
farming); Arlington Hotel Co. v. Fant, supra (parcel leased to private per- 
son); Baker v. State, 47 Tex. Cr. App. 482, 83 S. W. 1122 (1904) (strip out- 
side reservation enclosure). But cf. Palmer v. Barrett, 162 U. S. 399 (1896) 
(express condition in act of cession); La Duke v. Melin, 45 N. D. 349, 177 
N. W. 673 (1920) (original use wholly discontinued). And there is at least 
one dictum that no abdication of federal power is effected by the grant of a 
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right of way. See Robbins v. United States, 284 Fed. 39, 45 (C. C. A. 8th, 
1922). In reaching the contrary conclusion, the court may have been in- 
fluenced by the federal doctrine that a right of way is essentially a fee. 
Midland Valley Ry. v. Sutter, 28 F.(2d) 163 (C. C. A. 8th, 1928); (1929) 
42 Harv. L. Rev. 963. It relied on Indian reservation cases in which the 
United States seems to have relinquished all title and privileges in the right 
of way area. Utah & Northern Ry. v. Fisher, 116 U. S. 28 (1885); Clair- 
mont v. United States, 225 U. S. 551 (1912). But in the situation of the 
principal case the United States reserves the privilege of using the right of 
way for military maneuvers. Anderson v. Chicago & N. W. Ry., 102 Neb. 
578, 168 N. W. 196 (1918). Finally, the decision seems to ignore the tacit 
assumption in earlier federal cases that for the purpose of political jurisdic- 
tion a right of way is a part of the reservation it traverses. Chicago, R. 1. & 
P. Ry. v. McGlinn, 114 U. S. 542 (1885); St. Louis-San Francisco Ry. v. 
Satterfield, 27 F.(2d) 586 (C. C. A. 8th, 1928); Anderson v. Chicago & 
N. W. Ry., supra; cf. People v. Hillman, 246 N. Y. 467, 159 N. E. 400 
(1927) (highway across reservation). 


GUARDIAN AND WARD — EFFECT OF EMANCIPATION BY INFANT’S DoMICIL 
ON PAYMENT BY FOREIGN GUARDIAN. — The Oklahoma court appointed the 
defendant guardian of the estate of an infant then domiciled in that state. 
The infant later acquired a new domicil in Kansas, and a guardian was ap- 
pointed by the Kansas court. Upon proper petition of the Kansas guardian, 
the Oklahoma court ordered the defendant to transfer to the former such 
personal property as he then held for the infant. After this transfer, majority 
rights were conferred upon the infant by a decree of the Kansas court. By a 
trust agreement between the infant and his former Kansas guardian, the 
latter continued to hold his property. The defendant, having received further 
rents from the infant’s real property in Oklahoma, transferred these funds 
to the infant and his trustee, without first securing a court order; and the 
infant gave his receipt signed in Kansas. Upon receiving the defendant’s 
annual report, the Oklahoma court refused to sanction this payment. From 
a judgment surcharging this amount against him, the defendant appealed. 
Held, that the defendant is estopped to deny the authority of the court 
appointing him to control the disbursement of his ward’s funds. Judgment 
affirmed. Dudding v. Pitman, 280 Pac. 801 (Okla. 1929). 

The infant’s power to contract in Kansas, where the receipt was given, 
must be recognized elsewhere. Cf. Milliken v. Pratt, 125 Mass. 374 (1878); 
International Harv. Co. v. McAdam, 142 Wis. 114, 124 N. W. 1042 (1910). 
But the decree conferring majority rights, affecting capacity alone, can have 
no extraterritorial effect. Beauchamp v. Bertig, 90 Ark. 351, 119 S. W. 75 
(1909); State to use of Gilbreath v. Bunce, 65 Mo. 349 (1877). Such 
capacity, consequently, cannot be extended to affect property in the control 
of the Oklahoma court. Hoyt v. Sprague, 103 U. S. 613 (1880); cf. Beau- 
champ v. Bertig, supra; Thomson v. Kyle, 39 Fla. 582, 23 So. 12 (1897); 
see Lamar v. Micou, 112 U. S. 452, 470 (1884). As a matter of comity, 
however, to facilitate more effective management of the estate, a court hold- 
ing property of a non-resident infant will, in the absence of any strong policy 
forbidding, order its transfer to the domiciliary guardian. Matter of Rhoades, 
184 App. Div. 658, 172 N. Y. Supp. 399 (1918); Mason v. Ford, 90 Okla. 
112, 216 Pac. 129 (1923); New York Security Co. v. Keyser, [1901] 1 Ch. 
666; cf. Craig v. Dewey, 65 Colo. 362, 176 Pac. 836 (1918). And where 
majority has been attained under the law of the domicil, the property will 
be turned over to the ward himself. Matter of Honeyman, 117 Misc. 653, 
192 N. Y. Supp. 910 (1922), afd, 202 App. Div. 728, 193 N. Y. Supp. 936 
(1922); Memphis Trust Co. v. Blessing, 103 Tenn. 237, 58 S. W. 115 (1899); 
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Woodward v. Woodward, 87 Tenn. 644, 11 S. W. 892 (1889). The previous 
order transferring the infant’s personal property to Kansas indicates that no 
strong reason exists to forbid a similar transfer now on proper proceedings. 
Cf. Oxia. Comp. Stat. (1921) § 1487. A private settlement with the ward, 
however, even after his majority, must be preceded by complete disclosure 
on the part of the guardian. Scomyers v. Sconyers, 141 Ark. 256, 216 S. W. 
1045 (1919); Francis v. Sperry, 71 Okla. 260, 176 Pac. 732 (1918). An 
accounting is therefore commonly required by the court for which the 
guardian has been acting. National Security Co. v. State ex rel. Heiman, 181 
Ind. 54, 103 N. E. 105 (1913); Whitfield v. Burrell, 54 Tex. Civ. App. 567, 
118 S. W. 153 (1909). But in the absence of any proof of bad faith, there 
is little justification for allowing the ward a double portion merely because 
this preliminary procedure was. omitted. 


HusBAND AND WIFE — RIGHTS AND LIABILITIES OF HUSBAND AS TO THIRD 
PARTIES — RECOVERY FOR EXPENSES OF FUTURE MEDICAL CARE OF WIFE. 
— The plaintiff brought an action for expenses which he had incurred in caring 
for his wife, who had been injured through the negligence of. the defendant. 
Testimony as to the amount of probable future expenses of this nature was 
excluded. From a judgment not including damages for such future expenses, 
the plaintiff appealed. Held, that such expenses were not an item of damage 
to the plaintiff. Judgment affirmed. Cassidy v. Constantine, 168 N. E. 169 
(Mass. 1929). 

By statute in Massachusetts, as in most states, a married woman may sue 
a tortfeasor other than her husband in the same manner as if she were sole. 
Mass. Gen. Laws (1921) c. 209, § 6. Her husband, however, is still legally 
bound to provide her with proper medical care. Kenyon v. Vogel, 250 Mass. 
341, 145 N. E. 462 (1924); Jn re Babcock, 169 N. Y. Supp. 800 (1917), 
aff'd, 185 App. Div. 906, 171 N. Y. Supp. 1078 (1918). For expenses in- 
curred in so doing, he has a cause of action against the tortfeasor. Driscoll v. 
Gaffey, 207 Mass. 102, 92 N. E. ro1o (1910); Womach v. St. Joseph, 201 
Mo. 467, 100 S. W. 443 (1907). Ordinarily, a plaintiff who has suffered 
physical injury is entitled to have reasonably certain future medical expenses 
considered in computing the damages. Seeing Denver Co. v. Morgan, 66 
Colo. 565, 185 Pac. 339 (1919); Beattie v. Detroit, 137 Mich. 319, 100 N. W. 
574 (1904). But obviously such items should not be twice considered. In 
the instant situation, they must be excluded either in the husband’s suit or 
in the wife’s independent action for personal injuries. Since the amount 
recovered becomes the absolute property of the plaintiff, neither alternative 
is free from the objection that dissipation of the proceeds, death, or divorce 
may cast the burden of meeting future expenses upon the party who has been 
denied recovery. In the somewhat analogous situation of injury to an infant, 
the parent is refused damages for estimated future expenses. Stone v. 
Pleasanton, 115 Kan. 476, 223 Pac. 303 (1924); Clark v. Eighth Ave. R. R., 
238 N. Y. 246, 144 N. E. 516 (1924). Contra: Bryant v. Kansas City Rys., 
217 S. W. 632 (Mo. App. 1920). On the whole, the similar solution reached 
in the instant case seems preferable, since it is the wife who has been pri- 
marily injured. But cf. Indianapolis Street Ry. v. Robinson, 157 Ind. 414, 
61 N. E. 936 (1901). 


Income TAXES — Wuat 1s INcoME— DEDUCTION OF EXPENSES RESULT- 
ING FROM ILLEGAL ConpucT or BusINEss. — The petitioner, having in the 
course of its business entered into a price-fixing agreement prohibited by a 
state statute, was indicted, together with its president, for violation of the 
statute. Pleas of guilty were entered, and the petitioner paid the fines 
imposed and attorneys’ fees. These sums it now desires to deduct, as 
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“ ordinary and necessary expenses ” of its business, in ascertaining its taxable 
income for the year. 42 Stat. 227, c. 136, § 234(a)(1) (1921). From a 
determination of the Commissioner of Internal Revenue disallowing such 
deductions, the petitioner appealed. Held, that these were not ordinary and 
necessary expenses incurred in the business. Judgment for the respondent. 
Burroughs Building Material Co. v. Commissioner of Internal Revenue, 18 
B. T. A. tor (1929). 

That Congress may tax what has been forbidden, and that in levying the 
income tax it has exercised this power so as to include the gains from un- 
lawful enterprises, has already been established. United States v. Sullivan, 
274 U. S. 259 (1927) (income from illicit liquor traffic); <f, Minister of 
Finance v. Smith, [1927] A. C. 193, rev’g Smith v. Minister ‘of Finance, 
[1925] Can. S. C. R. 405; see United States v. Yuginovith, 256 U. S. 450, 
462 (1921). But see Rau v. United States, 260 Fed. 131, 136 (C. C. A. 2d, 
1919) (proceeds of embezzlement). But income, the return from capital or 
labor, consists of only a portion of the gross returns of a business. See 45 
Stat. 797 (1928), 26 U. S. C. Supp. III § 2023 (1929). Whether expendi- 
tures resulting solely from the illegal character of the business are deductible 
as “ ordinary and necessary expenses,” however, is still an open question. See 
United States v. Sullivan, supra, at 264. To say that the defendant’s expenses 
in a criminal prosecution are always personal and never result from the 
business is to do violence to logic. Appeal of Huff, 1 B. T. A. 542 (1925) 
(penalty for profiteering); see Steinberg v. United States, 14 F.(2d) 564, 
566 (C. C. A. 2d, 1926); cf. I. T. 2252, V-1 Cum. Bull. 227 (1926), over- 
ruling I. T. 2168, IV-1 Cum. Bull. 140 (1925) (disbarment proceedings). 
Contra: S. R. 3137, I1V—1 Cum. Bull. 170 (1925) (violation of Alien Property 
Act). Whether they are deductible has been regarded as largely dependent 
upon the relation of proximate cause between the business and the expenses. 
See Appeal of Backer, 1 B. T. A. 214, 216 (1924); Appeal of Stephens, 2 
B. T. A. 724, 725 (1925); Dickey v. Commissioner of Int. Rev., 14 B. T. A. 
1295, 1309 (1929); cf. Kornhauser v. United States, 276 U. S. 145 (1928). 
The board, in considering such connection here, has regarded only the 
legitimate business of the taxpayer. That such reasoning is fallacious would 
be immediately apparent if the taxpayer’s sole business were illegal. Prosecu- 
tion and fines would then be seen to be as much within reasonable contempla- 
tion at the outset as civil suits in a legitimate business. Cf. Kornhauser v. 
United States, supra (bill for accounting); Croker v. Commissioner of Int. 
Rev., 12 B. T. A. 408 (1928) (same); Appeal of Meyer & Bro. Co., 4 B. T. A. 
481 (1926) (patent infringement); S. M. 4078, V-1 Cum. Bull. 226 (1926) 
(malpractice suit); I. T. 2252, supra (disbarment proceedings). But even 
though illegal income be recognized for tax purposes, it may be regarded as 
contrary to public policy to recognize expenditures so highly tainted with 
criminality, even though refusal to do so imposes an additional penalty for 
the original offense. See Appeal of Backer, supra; People ex rel. Konigswald 
v. Wendell, 198 App. Div. 956, 189 N. Y. Supp. 550 (1921), afd, 233 N. Y. 
618, 135 N. E. 942 (1922); cf. Commissioners of Inland Rev. v. Warnes & 
Co., [1919] 2 K. B. 444; Commissioners of Inland Rev. v. Von Glehn & Co., 
[1920] 2 K. B. 553. 


InyuNcTIONS — Acts RESTRAINED: TORTS TO PROPERTY — HARDSHIP ON 
DEFENDANT AS GROUND FOR REFUSING INJUNCTION AGAINST THREATENED 
IRREPARABLE INJURY. — The plaintiff owned the surface of certain land and 
the defendant owned the minerals underneath. A statute provided that the 
owner of the surface of land may enjoin the mineral owner from mining 
unless he gives a bond to save the surface owner harmless from any damage 
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occasioned thereby. Coro. Comp. Laws (1922) § 3299. The plaintiff sued 
to restrain the mining of coal by the defendant. The lower court found that 
irreparable injury to the surface was inevitable if the coal were taken out, 
but enjoined the defendant from mining only until he furnished a bond to 
the plaintiff. The plaintiff brought error. Held, that since the plaintiff will 
be compensated if the injunction is denied, and the defendant will have 
neither compensation nor his minerals if the injunction is granted, it would 
be inequitable to allow an unconditional injunction. Judgment affirmed. 
Whiles v. Grand Junction Mining & Fuel Co., 282 Pac. 260 (Colo. 1929). 

Some courts have held that they have no discretion to refuse an injunction 
when a clear legal right is about to be invaded, and have therefore refused 
to consider relative hardship in cases of continuing trespass or nuisance. 
Felsenthal v. Warring, 40 Cal. App. 119, 180 Pac. 67 (1919); Wente v. Com- 
monwealth Fuel Co., 232 Ill. 526, 83 N. E. 1049 (1908); Wood v. Conway 
Corp., [1914] 2 Ch. 47; see Moss v. Jourdan, 129 Miss. 598, 615, 92 So. 689, 
691 (1922); Note (1923) 9 Corn. L. Q. 63, 64; 5 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1919) $1944. Another reason offered for the rejection 
of such considerations is that no private person should be given the power of 
eminent domain. Lynch v. Union Inst. for Sav., 158 Mass. 394, 33 N. E. 603 
(1893); Note (1913) 13 Co. L. REv. 635; (1923) 23 Cox. L. REv. 684; cf. 
Mobile & Ohio Ry. v. Zimmern, 206 Ala. 37, 89 So. 475 (1921); (1922) 31 
Yate L. J. 330. Again, the argument has been advanced that to take into 
account relative hardship prevents predictability of the court’s action. Note 
(1922) 36 Harv. L. Rev. 211, 215. But see Note (1927) 37 YALE L. J. 
96, 100. But many recent decisions, employing the discretion used in 
decreeing specific performance, have held the doctrine of “ balance of hard- 
ship” stronger than the policies of elegant predictability and of restrict- 
ing eminent domain, and have weighed the relative interests of the parties. 
Smith v. Staso Milling Co., 18 F.(2d) 736 (C. C. A. 2d, 1927); Barker v. 
Mintz, 73 Colo. 262, 215 Pac. 534 (1923), (1923) 33 YALE L. J. 205; Winters 
v. Turner, 278 Pac. 816 (Utah 1929); Akers v. Mathieson Alkali Works, 151 
Va. 1, 144 S. E. 492 (1928); McClintock, Discretion to Deny Injunction 
Against Trespass and Nuisance (1928) 12 MINN. L. REv. 565; see Chafee, 
The Progress of The Law— Equitable Relief Against Torts (1921) 34 
Harv. L. Rev. 388, 394. The instant case goes even farther, and, without 
comparing relative interests, denies injunctive relief solely because of hard- 
ship on the defendant. When proper compensation can be made, as in cases 
where nothing of sentimental value, like an ancient residence, is involved, the 
result is not socially undesirable, for it is to the interest of the community that 
valuable mineral supplies be mined. Cf. McClintock, supra at 572 et seq., 
581. But cf. Note (1922) 36 Harv. L. Rev. 211, 212, n.4, 213; (1926) 36 
Harv. L. REv. 1098; 5 Pomeroy, op. cit. supra, § 1922. 


LIBEL AND SLANDER— CRIMINAL LIBEL— CONSTRUCTION OF WorD 
““ MuRDERER.” — The defendant headed a procession before the State House 
in Boston, carrying a placard with the words: “ Fuller — Murderer of Sacco 
and Vanzetti.” On trial for criminal libel, he contended that the words 
meant not that Fuller, the governor of the state, was guilty of murder in the 
first degree, but that he was morally blameworthy in failing to pardon the 
two Italians, who had been convicted of murder and executed. He offered 
to prove that the words were so understood by all the witnesses of the pro- 
cession, and that, as so interpreted, the charge was true, truth being a defense 
in criminal libel by Massachusetts law. Mass. Gen. Laws (1921) c. 278, 
§ 8. The court and commonwealth admitted, and the court charged, that 
it was common knowledge that Sacco and Vanzetti had been legally executed. 
Record, at 43, 51. But the defendant’s offers were excluded, and the court 
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charged in substance that the jury were to interpret the word “ murderer ” 
in its “ordinary” sense. Record, at 47, 48, 50, 51. Verdict, guilty; sen- 
tence, one year. The defendant excepted to the rulings of exclusion and to 
the charge. Held, that the word “ murderer ” is libelous per se, and that the 
placard was “ not susceptible of meaning to the world that Governor Fuller 
was not guilty of murder as a crime but was morally responsible for the deaths 
of Sacco and Vanzetti.” Exceptions overruled. Commonwealth v. Canter, 
168 N. E. 790 (Mass. 1929). 

How those to whom it was published would reasonably understand it, is 
the standard of interpretation of allegedly defamatory matter. Washington 
Post Co. v. Chaloner, 250 U. S. 290 (1919); Buckley v. O’Niel, 113 Mass. 
193 (1873); Opcers, LipeL AND SLANDER (6th ed. 1929) 93. The testi- 
mony of such persons as to their actual understanding is generally held 
inadmissible. Snell v. Snow, 13 Metc. 278 (Mass. 1847); Wright v. Paige, 
36 Barb. 438 (N. Y. 1862); NEWELL, SLANDER AND Lise (4th ed. 1924) 
§ 270. Contra: Nelson v. Borchenius, 52 Ill. 236 (1869); Jones v. Banner, 
172 Mo. App. 132, 157 S. W. 967 (1913). But the circumstances of 
publication are to be considered. Riddell v. Thayer, 127 Mass. 487 (1879); 
see Australian Newspaper Co. v. Bennett, [1894] A. C. 284, 287; cf. 
Note (1925) 37 A. L. R. 883 (actionable words used in abuse). More 
specifically, the readers’ knowledge of facts which would influence their 
understanding of the words is relevant. Sydney v. Macfadden Newspaper 
Pub. Corp., 242 N. Y. 208, 151 N. E. 209 (1926). Under this principle, an 
alleged defamation, apparently imputing crime, if it is known to the readers 
or hearers to refer to a transaction which they know is not a crime, is not 
actionable. Ayers v. Grider, 15 Ill. 37 (1853) (“stole”); Carmichael v. 
Shiel, 21 Ind. 66 (1863) (“stole”); Fredin v. Patsold, 152 Minn. 117, 188 
N. W. 154 (1922) (“ murderer”); Van Rensselaer v. Dole, 1 Johns. Cas. 279 
(N. Y. 1800) (“ highwaymen, robbers, and murderers”); Brown v. Myers, 
40 Ohio St. 99 (1883) (“ thief ”); Lord Cromwell’s Case, 4 Co. t2b, 13b, 14a 
(1578) (“ murderer ”); NEWELL, op. cit. supra, § 267; see Heming v. Power, 
10 M. & W. 564, 569 (1842). The burden of showing this knowledge is, of 
course, on the defendant. Berry v. Massey, 104 Ind. 486, 3 N. E. 942 
(1885); Phillips v. Barber, 7 Wend. 439 (N. Y. 1831). But this burden was 
sufficiently met by the admission that the execution was common knowledge. 
5 WicMmorE, EvipeNce (2d ed. 1923) § 2494 (stating a test of sufficiency). 
The exclusion of the evidence of truth seems therefore plainly error. In any 
event, the admitted common knowledge would at least put the interpretation 
of the word “ murderer ” in issue, making it a question for the jury. Dunnell 
v. Fiske, 11 Metc. 551 (Mass. 1846); McCarty v. Barrett, 12 Minn. 494 
(1867); Wilson v. Stephenson, 2 Price 282 (1816); OpcERS, op. cit. supra, 
at 93. It was therefore reversible error for the court to charge the jury how 
to interpret it. Mass. Gen. Laws (1921) c. 231, §81. The Supreme 
Judicial Court’s affirmance on the astonishing ground that “murderer” can 
mean only one guilty of literal murder in the first degree avoided the trouble- 
some question of the sufficiency of the defendant’s offer of proof of truth, 
but the rule enunciated accords neither with common sense nor with 
established law. 


Mecuanics’ Liens — Lien Artstnc Out or ILLEGAL ContrAct. — P con- 
tracted to repair D’s house. The contract was made on a Sunday, but the 
work was done on secular days. Upon D’s failure to pay for the repairs as 
agreed, P filed a mechanic’s lien under the local statute. Sask. Rev. STAr. 
(1920) c. 206, § 4. He then sued to recover on the contract and to foreclose 
the lien. D set up in defense the illegality of the contract under the Lord’s 
Day Act. Canapa Rev. Stat. (1927) c. 123, $4. Held, that although P 
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cannot recover a personal judgment on the contract nor on the common 
counts, yet he should be left in possession of the lien which he had acquired, 
and is entitled to foreclose it. Judgment for the plaintiff. Farrell v. Sawitski, 
[1929] 4 D. L. R. 289. 

Under the early law, liens were given because there was no right of action 
against the person. Ames, The History of Assumpsit (1888) 2 Harv. L. REv. 
53, 61. But modern courts generally treat the lien as security for a valid 
contractual claim. ScHOULER, PersoNAL Property (sth ed. 1918) § 381; 
cf. (1909) 23 Harv. L. Rev. 63; (1929) 42 Harv. L. Rev. 132. And such a 
claim seems to be required under the Canadian mechanics’ lien statutes. 
Wat tace, Mecuantics’ Lien Laws 1n Canapa (3d ed. 1920) 11; Thoreson v. 
Zumwalt, 63 D. L. R. 713 (Sask. 1922); cf. Rittenhouse & Embree Co. v. 
Warren Const. Co., 264 Ill. 619, 106 N. E. 466 (1914); Littler v. Friend, 167 
Ind. 36, 78 N. E. 238 (1906). By the older theory, a lien might arise out of 
an illegal contract just as any property might pass, and it would be protected 
under the maxim in pari delicto potior est conditio possidentis. Scarfe v. 
Morgan, 4 M. & W. 270 (1838). Although the court purports to proceed 
on this theory, yet it cites with approval and attempts to distinguish a case 
in which a lien was refused for repairs to a bawdy-house. Miller v. Moore, 
3 Alta. L. R. 297 (1911). Where a contract is made on Sunday but per- 
formed on secular days, the American courts allow recovery either on the 
contract or in quasi-contract. Spahn v. Willman, 1 Penn. 125, 39 Atl. 787 
(Del. 1897); St. Louis & S. F. R. R. v. Swearingen, 31 Okla. 785, 123 Pac. 
1122 (1912); 3 WiLLIston, Contracts (1920) § 1708. But Canadian law 
requires a subsequent promise, express or implied, in order to charge the 
recipient of the benefit. Schuman v. Drab, 49 D. L. R. 57 (Sask. 1919). 
And such a promise will not be implied from the mere taking possession of 
one’s own real estate, since the benefit could not be rejected. Cf. Munro v. 
Butt, 8 E. & B. 738 (1858); Sumpter v. Hedges, [1898] 1 Q. B. 673. The 
court’s desire to avoid the technical obstacles in the path of the plaintiff has 
led it to render a decision that cannot be reconciled with the modern con- 
ception of a lien. 


MUNICIPAL CORPORATIONS — POWERS AND FUNCTIONS — DELEGATION OF 
Duty or City CLERK TO EXAMINE PETITION FoR SPECIAL ELEcTION. — An 
Indiana statute permitting cities to adopt the city manager form of govern- 
ment provided that upon the filing with the city clerk of a petition for such 
change, signed by electors of the city of a number equal to twenty per cent of 
those who voted at the last preceding general municipal election, the clerk 
should “ within five days after any such petition is filed . . . complete an 
examination thereof ” and certify the result to the city council; and that the 
council, if the petition be sufficient, should order a special election on the 
question of the adoption of the new form of government. Ind. Acts. 1921, 
c. 218, §§ 3, 4. Indianapolis adopted the city manager plan in the manner 
provided in the statute. There had been 95,000 voters at the last general elec- 
tion. The plaintiff brought a bill to enjoin the board of election commissioners 
from expending city moneys to print ballots for the election of city commis- 
sioners under the new plan. From a judgment sustaining a demurrer, the 
plaintiff appealed. Held, that since the clerk’s duty is judicial and hence not 
delegable, and since it is obviously impossible for the clerk of Indianapolis 
personally to pass upon the qualifications of the necessary 19,000 signers of 
the petition within the allotted time, the statute is unconstitutional as not 
being of uniform operation throughout the state. Judgment reversed. Keane 
v. Remy, 168 N. E. to (Ind. 1929). 

The complexities of modern city government have caused some relaxation 
of the strict rule that a duty or power which requires the exercise of any 
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judgment or discretion by the officer charged with it cannot be delegated. 
Biddeford v. Yates, 104 Me. 506, 72 Atl. 335 (1908), (1909) 22 Harv. L. Rev. 
613 (power to lease city land); cf. 1 MCQUILLIN, MUNICIPAL CoRPORATIONS 
(1911) §§ 383, 387. But cf. Schwartze v. Camden, 77 N. J. Eq. 135, 75 Atl. 
647 (1910). Delegation of the power to determine the fitness of an applicant 
for a license or permit and to attach reasonable conditions thereto has been 
generally permitted, even though discretion is expressly vested in the licensor. 
People v. Fournier, 175 Mich. 364, 141 N. W. 689 (1913); Edison Elec. Light 
& Power Co. v. Blomquist, 110 Minn. 163, 124 N. W. 969 (1910); Harcourt 
v. Asbury Park, 62 N. J. L. 158, 40 Atl. 690 (1898); 7 McQuILuin, op. cit. 
supra, § 387. The court in the instant case might well have regarded it as 
equally proper for the clerk to entrust to his assistants the determination of 
an elector’s qualifications, all of which are definitely prescribed by the con- 
stitution. State v. Dunn, 118 Kan. 184, 235 Pac. 132 (1925); (1929) 18 
Nat. Mun. Rev. 659, 660. Even granting that the clerk’s delegation of his 
duties was improper, the court might nevertheless have treated it as a mere 
irregularity in preliminary details, not affecting the merits of the election, and 
therefore not available as an objection to the validity of an election which 
had actually been held. Cf. State ex rel. Little v. Langlie, 5 N. D. 594, 67 
N. W. 958 (1896) ; 1 Ditton, Municrpat Corporations (5th ed. 1911) § 374. 
But cf. Seiler v. Dillon, 190 Ky. 779, 228 S. W. 688 (1921). In any event, it 
is by no means clear that the impossibility of applying a general statute to a 
particular set of facts renders it so lacking in uniform operation as to be un- 
constitutional. See Hodge v. McCall, 185 Cal. 330, 335, 197 Pac. 86, 88 
(1921); Leep v. Railway Co., 58 Ark. 407, 439, 25 S. W. 75, 85 (1894); cf. 
Saviers v. Smith, 101 Ohio St. 132, 128 N. E. 269 (1920); 1 DILLon, op. cit. 


supra, §§ 144, 154. 


RESTRAINT OF TRADE—SHERMAN Act: CoMPETITORS’ AGREEMENTS — 
AGREEMENT TO SUSPEND CONTRACTS WITH OUTSIDER WHO REFUSES TO 
ARBITRATE OR GIvE SEcuRITY.— The defendants, who control the distribu- 
tion of ninety-eight per cent of the motion picture films distributed in the 
United States, adopted a uniform contract for leasing films to exhibitors. 
The contract, which was approved by representatives of only part of the 
exhibitors, provided that the parties must submit all disputes thereunder to 
arbitration, and that the arbitrators’ award should be final. If an exhibitor 
failed to submit to arbitration, or to comply with the award, all distributors 
who had contracts with him were required to demand not more than five 
hundred dollars security on each contract, and in default thereof, to suspend 
service on all his contracts. The United States brought suit under the 
Sherman Act to restrain the defendants’ coercive use of the contracts, as a 
conspiracy in restraint of trade. 26 STAT. 209 (1890), 15 U. S.C. § 1 (1926). 
Held, that since the agreement had been imposed on the exhibitors regardless 
of their wishes, it was an illegal restraint of trade. Decree for complainant. 
United — v. Paramount Famous Lasky Corp., 34 F.(2d) 984 (S. D. 
N. Y. 1929). 

The business of the defendant film distributors has been held to be inter- 
state commerce, and therefore subject to the provisions of the Sherman Act. 
Binderup v. Pathé Exchange, Inc., 263 U. S. 291 (1923). Their practice 
of requiring security upon noncompliance with an award suggests an analogy 
to agreements to withhold credit. Cf. KrrsH, TRADE AssocrATIONs: THE 
Lecat Aspects (1928) 230, 95 et seg. Concerted refusal to extend credit to 
an individual member’s delinquent debtor has been permitted, where the 
debtor did not honestly dispute the claim and deliveries for cash were not 
refused. United States v. Fur Dressers’ & Fur Dyers’ Ass’n, 5 F.(2d) 869 
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(S. D. N. Y. 1925); cf. Cement Manufacturers’ Protective Ass’n v. United 
States, 268 U. S. 588 (1925); United States v. Southern Cal. Wholesale 
Grocers’ Ass’n, 7 F. (2d) 944 (S. D. Cal. 1925). But see Nationa IN- 
DUSTRIAL CONFERENCE BOARD, TRADE ASSOCIATIONS: THEIR ECONOMIC 
SIGNIFICANCE AND LEGAL STATUS (1925) 153; cf. Oliphant, Trade Associa- 
tions and the Law (1926) 26 Cor. L. Rev. 381, 383. The analogy to an 
undisputed debt, however, does not seem properly applicable to an award, 
which, but for the provisions of the very contracts in question, would be sub- 
ject to judicial review. The requirement of security upon refusal to submit to 
arbitration might perhaps be justified if it afforded protection against wide- 
spread fraudulent practices. Cf. United States v. First Nat. Pictures, 34 
F.(2d) 815 (S.D. N. Y. 1929) (agreement to require security from purchasers 
of theaters who refuse to assume existing contracts). But proof of such 
practices was lacking in the instant case. The security demanded was not so 
much a protection against bad credit risks or clever cheats as a coercive 
means of preventing a judicial examination of disputed claims. Arbitration 
may be particularly desirable in the motion picture industry. See Smith, 
Significance of Arbitration in the Motion Picture Industry (1925) 9 J. Am. 
Jup. Soc. 111; Sturges, Commercial Arbitration or Court Application of 
Common Law Rules of Marketing? (1925) 34 YALE L. J. 480, 495. But 
its ultimate success must rest on its adoption by mutual consent rather than 
on its compulsory imposition. See NATIONAL INDUSTRIAL CONFERENCE 
BoarD, op. cit. supra, at 286-87. 


SALES — CONDITIONAL SALES: IN GENERAL— REDEMPTION UNDER UNI- 
FORM CONDITIONAL SALES AcT WHEN CoNnTRACT CONTAINS ACCELERATION 
Cause. — B purchased an automobile from S under a conditional sales con- 
tract which provided that the entire unpaid balance of the purchase price 
should become immediately due upon default in any payment. An instalment 
became overdue and S§ retook the car. The next day B tendered the overdue 
payment, but S refused to accept any tender less than the entire unpaid 
balance. The Uniform Conditional Sales Act was in force in the state. 
Ariz. Laws 1919, c. 40. Under § 18, redemption is permitted “ upon tender of 
the amount due under the contract at the time of retaking ”; thereafter, the 
buyer may “ continue in the performance of the contract as if no default had 
occurred.” Section 26 denies effect to any waiver of the provisions of § 138. 
B sued S for conversion. From a judgment for S, B appealed. Held, that a 
sufficient tender had been made. Judgment reversed. Street v. Commercial 
Credit Co., 281 Pac. 46 (Ariz. 1929). 

At common law, a purchaser in default under a conditional sales contract 
had no right of redemption. Franklin Motor Car Co. v. Hamilton, 113 Me. 
63, 92 Atl. 1001 (1915); Penchoff v. Heller & Co. Inc., 176 Minn. 493, 223 
N. W. gtr (1929); EstricH, INSTALMENT SALES (1926) § 441. And gen. 
erally the amount already paid was forfeited together with the chattel. Hoe 
v. Rex Mfg. Co., 205 Mass. 214, 91 N. E. 154 (1910); Pfeiffer v. Norman, 
22 N. D. 168, 133 N. W. 97 (1911); 2 WILLISTON, SALES (2d ed. 1924) § 579. 
Yet a chattel mortgagor was allowed a right of redemption, indestructible 
even by express waiver. Hughes v. Harlam, 166 N. Y. 427, 60 N. E. 22 
(1901). The Uniform Conditional Sales Act seems designed to secure the 
defaulting vendee the same right of redemption that is granted a defaulting 
mortgagor. See 2A UNrForM Laws, ANNOTATED (Bogert, 1924) §113. But 
the court here interprets it as having the further effect of defeating an ac- 
celeration clause. Such an interpretation is hardly required by the provision 
for continued performance after redemption, which is obviously inapplicable 
where the price of redemption for any reason coincides with the balance due. 
Moreover, acceleration clauses in conditional sales agreements have not been 






















































668 HARVARD LAW REVIEW 


considered unconscionable or against public policy. Equitable General Pro- 
viding Co. v. Eisentrager, 34 Misc. 179, 68 N. Y. Supp. 866 (1901). Similar 
provisions in mortgages are repeatedly upheld, and viewed as imposing 
neither a forfeiture nor a penalty. Seattle Title Trust Co. v. Beggs, 146 
Wash. 435, 263 Pac. 598 (1928); Grootemaat v. Bertrand, 192 Wis. 519, 213 
N. W. 294 (1927); 2 Jones, Mortcaces (8th ed. 1928) § 1511. Yet in such 
cases foreclosure cannot be averted by tender of less than the full amount due 
under the acceleration clause. Dunn v. Barry, 35 Cal. App. 325, 169 Pac. gto 
(1917); Damet v. Aetna Life Ins. Co., 72 Okla. 122, 179 Pac. 760 (1919). 
The principal case seems to afford the defaulting buyer tga protection 
than the language or policy of the Act warrants. 


TAXATION — WHERE Property May Be Taxep: CHoses mn AcTION — 
EQUITABLE INTEREST OF RESIDENT CESTUI QUE TRUST IN SecuRITIES HELD 
BY NON-RESIDENT TRUSTEE TO ACCUMULATE INCOME. —In 1920, a resident 
of Virginia transferred stocks and bonds to a Maryland corporation im trust 
for his two young sons. Each son, when he reached the age of twenty-five, 
was to receive one-half of the corpus and accumulated income, all income to 
be retained until that time. The trustee was to pay all taxes chargeable on 
the property. Taxes were regularly paid in Maryland. Virginia assessed the 
fund for taxation for the years 1921-25, and the trustee applied to the court 
for correction of the assessment, claiming that the fund was not taxable in 
Virginia. On appeal from an adverse judgment, the trustee was ordered to 
pay the tax. Trust Co. of Norfolk v. Commonwealth, 151 Va. 883, 141 S. E. 
825 (1928). On rehearing, the judgment was affirmed, on the ground that, 
since the beneficial owners of the fund were domiciled in Virginia, the assess- 
ment did not violate the due process clause of the Fourteenth Amendment. 
151 Va. 883, 901, 145 S. E. 326 (1928). The trustee appealed to the Supreme 
Court. Held, that since possession and legal title were held by the trustee, 
and the cestuis que trust had neither power to control nor a present right of 
enjoyment, the property had acquired a separate situs in Maryland, and could 
not be taxed by Virginia. Judgment reversed. Safe Deposit & Trust Co. v. 
Virginia, 50 Sup. Ct, 59 (U. S. 1929). 

Tangible personal property which has acquired a permanent extra-state 
situs is not taxable at the owner’s domicil. Union Refrigerator Transit Co. 
v. Kentucky, 199 U. S. 194 (1905); Frick v. Pennsylvania, 268 U. S. 473 
(1925) (succession tax); cf. Southern Pac. Co. v. Kentucky, 222 U. S. 63 
(1911). The Court regarded the present case as an extension of that prin- 
ciple. But intangible property, having no physical location, is not usually 
subject to this qualification. Kirtland v. Hotchkiss, 100 U.S. 491 (1879); 
Blodgett v. Silberman, 277 U. S. 1 (1928) (succession tax). But cf. Metro- 
politan Life Ins. Co. v. New Orleans, 205 U. S. 395 (1907) (upholding tax at 
“ business situs”); Wheeler v. Sohmer, 233 U. S. 434 (1914) (upholding tax 
at situs of specialty embodying debt). The Supreme Court has held that 
the equitable interest of a cestui que trust, as measured by his income, was 
properly taxable at his domicil, although the trustee held the securities in 
another state and the corpus of the fund had been taxed to him there. 
Maguire v. Trefry, 253 U. S. 12 (1920). State courts have upheld taxation 
of the life interest of a cestui que trust who had full beneficial ownership of 
such interest, though the corpus had been taxed to the non-resident trustee. 
McCeney v. County Comm’rs, 153 Md. 25, 137 Atl. 291 (1927); St. Albans v. 
Avery, 95 Vt. 249, 114 Atl. 31 (1921). But cf. Brooke v. Norfolk, 277 U.S. 
27 (1928); see (1921) 35 Harv. L. Rev. 94. And the Supreme Court has held 
constitutional a succession tax on the corpus when the decedent beneficiary, 
a resident, had reserved full powers of revocation and control, although the 
non-resident trustee had already been taxed at his domicil. Bullen v. Wiscon- 
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sin, 240 U. S. 625 (1916). But cf. Wachovia Trust Co. v. Doughton, 272 
U. S. 567 (1926); Note (1927) 12 Corn. L. Q. 379. Commentators have 
believed that the same result would be reached in the case of a property tax. 
See Note (1928) 41 Harv. L. Rev. 511; (1929) 42 id. 712 (instant case in 
state court); Note (1929) 15 Va. L. Rev. 696 (same). The present holding 
must probably be confined to its peculiar facts; the situs for taxation of the 
corpus when the cestui que trust has full beneficial control is still an open 
question. But the decision shows the increasing tendency of the Supreme 
Court to avoid double taxation. See Farmers’ Loan & Trust Co. v. Minne- 
sota, U. S. Daily, Jan. 8, 1930, at 3014, overruling Blackstone v. Miller, 188 
U. S. 189 (1903). It could possibly be used, in conjunction with Maguire v. 
Trefry and Bullen v. Wisconsin, as a starting point for fair taxation of 
trust property according to the proportionate control of the trustee and bene- 
ficiary. See Note (1928) 41 Harv. L. REv. 511, 514; (1928) 26 Micu. L. 
REv. 458. 


WIL_s — ConsTRUCTION: PARTICULAR WorDS — INTERPRETATION OF 
“‘ CHILDREN ” TO INCLUDE GRANDCHILDREN. — T made his will in 1902, leav- 
ing his residuary personalty in trust to divide the income among his five sis- 
ters for their lives, and on the decease of any of them, leaving lawful issue, to 
expend “the income which the parent would have received if living for the 
benefit of the children of any of my sisters so dying . . . so that the income 
of the children of each sister shall be the income which their mother would 
have received if living.” If the deceased sister left no lawful issue, her share 
of the income was to be divided among the surviving sisters and the children 
of any who had died. After the death of all the sisters and at the coming of 
age of the youngest child born to any of them, the estate was to be distributed 
in as many shares as there were sisters who had died leaving lawful issue, so 
that the children of each of the deceased sisters should get one share. One of 
the sisters died in 1919, leaving only a grandson, X, the son of a child who had 
died since the making of the will. X survived 7, who died in 1927. Ona 
motion for construction of the will, the lower court decided that X took no 
interest in his grandmother’s share. X appealed. Held, that since X was not 
a child of the sister, and since she died leaving issue, the share goes by in- 
testacy. Judgment affirmed. Jn re Hobbs, [1929] 4 D. L. R. 433. 

A legacy to the children of A will be given to his issue if, to the knowledge 
of the testator, A was dead at the time of the execution of the will, leaving 
only grandchildren. Dunn v. Cory, 56 N. J. Eq. 507, 39 Atl. 368 (1898) ; In re 
Smith, 35 Ch. D. 558 (1887); cf. Fenn v. Death, 23 Beav. 73 (1856). But cf. 
2 JARMAN, Wiis (6th ed. 1910) 1657. If this situation does not exist, it is 
frequently stated that, unless the will clearly indicates a contrary intention, 
children must be taken to mean only the first lineal descendants. See Parish 
v. Welton, 194 Iowa 1274, 1277, 190 N. W. 947, 949 (1922); Matter of 
Schaufele, 252 N. Y. 65, 67, 168 N. E. 831 (1929); Radcliffe v. Buckley, 
10 Ves. 195, 200 (1804). Such contrary intention has been found from the 
gift of a legacy to the children of A, with a gift over if A should die without 
issue. Edmondson v. Leigh, 189 N. C. 196, 126 S. E. 497 (1925); see Ralph v. 
Carrick, 11 Ch. D. 873, 883 (1879). Contra: Arnold v. Alden, 173 Ill. 229, 
50 N. E. 704 (1898); cf. Pride v. Fooks, 3 De G. & J. 252 (1858). The 
use of the word “ parent ” does not usually restrict the meaning of “ issue.” 
Hills v. Barnard, 152 Mass. 67, 25 N. E. 96 (1890); Ralph v. Carrick, supra; 
see Kates, Future INTerEsts (2d ed. 1920) § 575; Schnebly, Testamentary 
Gifts to “Issue” (1926) 35 Yate L. J. 571, 587 et seg. Therefore, unless 
“ mother ” is stronger than “ parent,” there would seem to be no reason for 
allowing the use of either word to prevent the interpretation of “ children ” as 
“issue.” Another method which the court might have used to avoid an unin- 
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tended intestacy would limit the condition of the gift over by the terms of the 
previous gift, interpreting “issue ” as “ children.” Jn re Merceron’s Trusts, 
4 Ch. D. 182 (1876); Arnold v. Alden, supra; cf. Ellicombe v. Gompertz, 
3 Myl. & C. 127 (1837); JARMAN, op. cit. supra, at 1964 et seq. But cf. Pride 
v. Fooks, supra. A construction which provides for grandchildren, however, 
should be preferred. See Ross v. Ross, 20 Beav. 645, 652-53 (1855); Ralph 
v. Carrick, supra, at 883, 888; Bowker v. Bowker, 148 Mass. 198, 203, 19 
N. E. 213, 215 (1889). Contra: Arnold v. Alden, supra. 


WITNESSES — EXAMINATION — Cross-EXAMINATION IN CONSOLIDATED Ac- 
TION. — A sued B for breach of a warranty of the quality of certain sugar 
which he had purchased from B. B sued C, the refiner from whom he had 
purchased the sugar, who had made a similar warranty. A motion for an 
order of consolidation of the two actions was granted and, on appeal, the 
order was affirmed. 226 App. Div. 798, 234 N. Y. Supp. 827 (1929). There- 
after, in an order directing the taking of depositions by A, the court granted 
C permission to join in cross-interrogatories to A’s witnesses. A appealed 
from the order. Held, that in a consolidated action, a defendant who was not 
a party to the plaintiff’s original action may cross-examine the plaintiff’s 
witnesses upon matters pertaining to the common issues. Order affirmed. 
Lamborn v. Czarnikow-Rionda Co., 227 App. Div. 72, 237 N. Y. Supp. 69 
(1929). 

If a trial be regarded as a legal joust, A’s objection to C’s entering the 
lists to oppose him may be readily understood. But if a trial has for its 
purpose the discovery of the truth concerning a particular set of facts, the 
right to cross-examine need not be restricted to the original defendant. Cf. 3 
Wicmore, Eviwence (2d ed. 1923) §1367. To deny the right of cross- 
examination to a party against whom the evidence is to be used would be 
manifestly unjust. Allen v. Allen, [1894] P. 248; Boyle v. Olsen, [1912] 
Sess. Cas. 1235. And the argument that C’s interests are adequately safe- 
guarded by B’s cross-examination overlooks the danger of B’s incompetence 
or his collusion with A. Cf. Lord v. Colvin, 3 Drew. 222 (1855); Wright v. 
Wright, 4 C. & P. 389, 7 Bing. 459n. (1830). Furthermore, it would be 
unfair to C to require him to submit to a partial trial of his case by counsel 
whom he did not employ. Repetition and waste of time in a suit involving 
many parties may be avoided by the court’s exercise of its discretionary 
power to limit the length of examination. Madden v. United States, 20 F.(2d) 
289 (C. C. A. oth, 1927). A refusal to let C cross-examine would probably 
militate against the consolidation of causes, since consolidation cannot be 
ordered when it would prejudice any substantial right of the parties. Cf. 
N. Y. C. P. A. (1921) § 96; Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285, 
293 (1892). Analogous cases permitting cross-examination by co-parties 
plaintiff or defendant lend support to the view of the instant case. Goehring 
v. Rogers, 67 Cal. App. 260, 227 Pac. 689 (1924); Boyle v. Olsen, supra; cf. 
(1924) 37 Harv. L. Rev. 780. 
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Year Booxs or Ricwarp II: 13 Ricwarp II, 1389-1390. Edited for the 
Ames Foundation by Theodore F. T. Plucknett. London: Spottiswoode, 
Ballantyne & Co., Ltd. 1920. pp. xviii, 205. $7.50. 


We congratulate Mr. Plucknett and the Ames Foundation on this volume, 
and on the fact that that Foundation is able to promise us the whole series 
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of the Year Books of Richard II’s reign under Mr. Plucknett’s editorship. 
The editing of the text of this volume shows great industry and ability, and 
the Introduction gives us valuable information as to the number and charac- 
teristics of the MSS of Richard II’s Year Books, and as to a number of 
other topics relating to the study of these Year Books and to the cases 
contained in this volume. In this review we propose to say something of 
some of the interesting topics discussed by Mr. Plucknett in his Introduction, 
and then to call attention to one or two of the cases reported in this volume. 

We think that Mr. Plucknett has made it quite clear that the final word 
cannot be spoken about the Year Books until either the whole or a selection 
of the texts of the Year Books, from the earliest to the latest period, has 
been critically edited. He has shown, in the first place, that the state of 
the MSS of the Year Books of Richard II’s reign is such that the problems 
of collating and editing them differ wholly from the problems of collating and 
editing the MSS of the Year Books of Edward II’s reign; and, in the second 
place, that there are equally marked differences in the style and contents 
of the Year Books of these two reigns. 

(i) Mr. Plucknett tells us that the variant readings between the MSS of 
these Year Books are “ at once numerous and trivial.” The four principal 
MSS are so strikingly similar in arrangement that it is probable that “ all 
are derived ultimately from the same complete Year Book text.” On the 
other hand, the MSS materials for the Year Books of Edward II’s reign were 
both more bulky and far more complicated — “‘ very soon Maitland had to 
protest that there were ‘limits of collatability’ and that his manuscripts 
often transgressed them. There were frequently found to be two, three, four, 
or even more versions of one case, so different that collation was impossible, 
and each of these versions might be represented (with minor variants) by 
several manuscripts.” ? Mr. Plucknett suggests that the condition of the MSS 
of Richard II’s Year Books makes it probable that “some sort of advance 
sheets may have been circulated and then used (together with the comments 
of the profession, or of selected readers) for the compilation of the full year. 
It may be that the copyists of the full years, as we have them now, may have 
used more than one text simultaneously.” ? All this seems to indicate that, 
as time went on, the reporting of cases was coming to be a more regular and 
more professional pursuit. Maitland said of some of the early MSS of the 
Year Books that they had some of the characteristics of “ students’ note 
books.” These characteristics soon began to disappear; and long before 
Richard II’s reign they had definitely disappeared. It should be noted, 
however, that, though the character of the Year Books has changed, there 
is no sign of any official organization for their production. On the contrary, 
the mysterious gaps in the MSS of the years of Richard II’s reign suggest 
that then, as in later days, the production of a report depended on the initia- 
tive of some individual who chose to make it. But of this, and of many 
other problems raised by these Year Books, no final conclusion can be reached 
till the whole series has been edited. 

(ii) As we might expect, these differences in the character of the manu- 
script authority for the Year Books of Richard II’s reign are reflected in simi- 
lar differences in their style and contents. “ Throughout the Year Books of 
Edward II,” says Mr. Plucknett, “ there breathes a spirit of keenness, of com- 
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bativeness and restlessness which makes them the gayest of law books. With 
this atmosphere, the years of Richard II are in the strongest contrast. The 
high spirits of the youthful common law are now replaced by a slightly solemn 
application to business; clearly, we are settling down.” * In fact, the creative 
periods of Henry III and Edward I’s reigns are over. The sphere of the 
common law is coming to be more settled and defined; and this settlement 
and definition are, as we might expect, accompanied by a growth of tech- 
nicality both in procedural and in substantive principles. New statutes, it 
is true, notably the Statutes of Labourers, were introducing new ideas into 
the common law; but these statutes do not, as a rule, affect common law 
doctrine so decisively as the statutes of Edward I’s reign. There is progress, 
it is true, in common law doctrine, as some of the cases in this volume show; 
but it is a progress within the limits imposed by the constitutional position 
of the courts of common law, and by the technical rules and concepis of a 
rapidly hardening system. Let us look at one or two illustrations of these 
tendencies which are afforded by the cases reported in this volume. 

In the sphere of the land law there is an interesting case in which it was 
held that if by deed of feoffment land was conveyed to four persons, and 
livery of seisin was made to three, the fourth could not, in the face of the 
deed, disclaim by parol.t As Mr. Plucknett says, “the decision shows a 
deliberate break with the older idea of seisin and of the paramount impor- 
tance of what passed at the ceremonial livery, and a tendency towards the 
modern respect for the written instrument.”* There are several cases which 
illustrate the transition from the medieval villein to the modern copyhold 
tenure. A very important case,® on which Mr. Plucknett has given us an 
illuminating comment in his Introduction,’ shows that the courts still held 
to the view that the freehold is in the lord; and that, therefore, a decision 
of a lord adjudicating upon the rights of his copyhold tenants could not 
be questioned by a writ of false judgment. On the other hand, it was said 
by Thirning, J., that, if the lord refused to adjudicate between his tenants, 
the court might compel him to do so—‘“I myself,” he said, “saw in the 
King’s Bench a writ awarded constraining a lord to do right between two 
of his tenants at will who had a plea pending in his court.”*® It is clear that 
the courts are departing from the rule that in no circumstances will they 
interfere between a lord and his copyhold tenants; but they will not as yet 
go so far as to supervise the administration of justice by the lord. When, 
however, in the latter part of the fifteenth century, Danby and Brian, C. J., J., 
laid it down that the courts of common law could protect the tenant against 
ejectment, and compel the lord to observe the custom of the manor; and 
when in the sixteenth century the courts acted on these dicta; they were 
compelled to take the further step of supervising the lord’s administration of 
justice. They took this further step, and united with the court of Chancery, 
the court of Requests, and the court of Star Chamber, in the work of settling 
the modern law of copyhold tenure. In the same case, a dictum of Rickhill, 
J., indicates that legal theory is beginning to create the modern difference 
between the court baron and the court customary —a difference which in 
actual fact was hardly apparent either then or, indeed, at later periods. “A 
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writ of false judgment,” he said, “lies against the suitors of a court when 
it is they who render judgment; but here in this case he has said that 
the tenants have nothing save at the lord’s will according to the custom of 
the manor, and it is he who is judge (in which case the steward gives judg- 
ment).”® The manner in which the jurisdiction of the manorial courts was 
being undermined by the superior remedies of the common law is illustrated 
by two cases. In one of these cases,1° a writ of trespass was brought for 
breaking a close and digging up grass. The defense was that the defendant 
had been amerced for these acts in the plaintiff’s court. As Mr. Plucknett 
says, “if the condemnation of tenants to trifling fines in manorial courts is 
thus to bar the lord from more substantial remedies at Westminster, then 
we surely have here one factor at least in their decline.” 11 In the second of 
these cases,!? a lord, instead of ejecting a copyhold tenant who had com- 
mitted waste, brought an action on the case for waste, and recovered damages. 

In the sphere of the personal actions there are several interesting cases 
which illustrate the development of legal doctrine. The case which we have 
just noted is perhaps the earliest example of the manner in which the action 
on the case was being used to remedy the defects of the older writ of waste.1* 
Another case 1* gives us a very early discussion of a problem which became 
famous in later law — the problem whether trespass or case is the appropriate 
remedy. A case in which the action of detinue was founded on a trover,!® 
would seem to indicate that the count in trover was not quite so new as 
Littleton in a famous case stated it to be. Another case ** is a neat and 
early illustration of the rule that a bailee is estopped from disputing his 
bailor’s title — the bailee’s defense that the things bailed belonged to others 
besides the plaintiff was overruled. Two cases show that the Statutes of 
Labourers were beginning to give rise to a body of legal doctrine as to the 
law of master and servant. One of these adjudicated upon the question of 
reasonable cause for leaving a master’s service.17 The other is an action by 
one master against another, because the latter had taken the former’s servant 
into his employment.1& 

There are several interesting cases on the law of pleading. In one of 
these,1® a plea had been pleaded and apparently passed over—a sentence 
which seems to negative the fact that it had been passed over is probably 
an interpolation. Another and an inconsistent plea was afterwards pleaded. 
Counsel for the plaintiff wished to hark back to the earlier plea; but the court 
clearly thought that this could not be done. This would seem to confirm 
the view expressed by counsel, and denied by the court, in a case in the 
Year Books of Edward III,?° that what a party has pleaded and passed 
over without notice by the court is wholly immaterial — though it may be 
noted that in this case of Richard II’s reign Gascoigne, in spite of the leaning 
of the court, said that he would demur on this point “at all costs.” The 
two records of another case 2? illustrate, as Mr. Plucknett has pointed out,?? 
the rule that two alternative pleas could not be pleaded. It was necessary 





9 Ibid. 16 P, 134. 

10 P. 70. 17 Pp. 31-32. 

11 P, xlv. 18 Pp. 38-39. 

12 P, 108. 19 P. 105. 

13 See pp. xliv—xlv. 20 Y, B. 11, 12 Edw. III (R. S.) 42 (1338). 
14 Pp. 103-04. 21 Pp. 84-88. 
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to bring two separate actions in order to be able to bring these two alternative 
pleas before the court. There is also a very good illustration of the need to 
traverse special matter in a plea by means of an absque hoc.?* 

Mr. Plucknett has started his editorship of this series of Year Books very 
successfully. If the succeeding volumes of this series are as well edited 
and as interesting as this volume, they will be a notable contribution to our 
knowledge of a period in the history of English law which is as yet imper- 
fectly surveyed. 

W. S. HotpswortH. 

All Souls College, Oxford. 





A SELECTION OF CASES ON THE LAW oF ApMIRALTY. By Francis Bowes Sayre. 
Rochester: The Lawyers Co-operative Publishing Co. 1929. pp. xv, 
884. $6.50. 


Admiralty law is a specialty. It used to seem simple, and so it frequently 
suffered at the hands of proctors and judges who with only a common law 
background were tempted or forced to discover it. The growing complexity 
of modern commerce and the attempts of Congress and of the Supreme Court 
to check one another in the development of certain economic and social 
policies have removed any appearance of simplicity and have disclosed the 
admiralty law as bristling with complications and difficulties. The students’ 
case book must keep pace. Dean Ames’ cases, published in 1901, contained 
354 pages, with 52 of them devoted to bottomry bonds and not a case on the 
limited liability acts or the Harter Act.1_ Professor Sayre’s casebook contains 
789 pages of cases, and an appendix of 71 pages. It covers the principal 
statutes down to the Longshoremen’s and Harbor Workers’ Compensation Act 
of 1927.2, As one would expect from Dr. Sayre, a chapter of go pages is de- 
voted to “law applicable to maritime workers,” and these pages may well 
prove to bristle with pegs on which to hang class-room discussion. The much 
discussed Jensen case * pointed the way for Congress to enact a thorough- 
going compensation act for maritime workers, including seamen. Instead, in 
order to muster votes for the Merchant Marine Act of 1920, its backsliding 
and disrupting section 33 * was inserted. And so to litigation. The Haverty 
case ° capped the climax. 

It is difficult to review a casebook in an office. There are leading cases on 
leading topics, but as to the supplementing cases and the notes, there should 
be only one test, — do they teach well under the case system? Learned re- 
search is not desired as such; merely practical assistance for the bar should 
not encumber the book; a summarizing case may be an aid or may be a 
nuisance; a provocative case may be more valuable than a definitive one; an 
enlightening variant may well be kept dark in a footnote, to be brought up at 
the appropriate time to illumine the discussion. Dr. Sayre’s casebook should 
“ teach well.” It is better balanced for the purpose in the selection of mate- 


23 P. 98. 


1 27 Stat. 445 (1893), 46 U. S. C. §§ 190-95 (1926). 

2 44 Stat. 1424 (1927), 33 U.S. C. Supp. IIT §§ 901-50 (1929). 
8 Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 

4 41 Stat. 1007 (1920), 46 U. S. C. § 688 (1926). 

5 International Stevedoring Co. v. Haverty, 272 U.S. 50 (1926). 
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rial than the recent Lord and Sprague cases.* If the latter is of more service 
to the bar, it is so at the expense of the class-room student. One might wish 
that Dr. Sayre had included several American and English cases on the difficult 
problems of damages and contribution in cases of injury by two vessels, each 
at fault in navigation, to cargo, crew, or passenger on one of them, where the 
Harter Act, the fellow-servant doctrine, or the special terms of a bill of lading 
restricts recovery against the carrying vessel.” 

In the appendix, the comparative table of International and Inland Rules 
of Navigation and the Pilot Rules may be convenient for the bar. The index 
is a guide to the cases and notes and hence to the valuable citations in the 
notes to articles in legal periodicals. 

In view of the limited range of customers, Dr. Sayre and his publishers are 
to be congratulated on producing a volume well calculated to realize the hope 
of the preface that it may aid and stimulate the study of admiralty. 


Cuar.es F. Dutcu. 
Boston, Massachusetts. 





Pusiic REGULATION OF COMPETITIVE Practices. Compiled by the National 
Industrial Conference Board, Inc. 1929. pp. xi, 320. $3.00. 


This is a revision and enlargement of a book under the same title published 
by the National Industrial Conference Board in 1925. The title is not a 
fortunate one. Instead of being a discussion, from an abstract point of view, 
of governmental regulation of competition, the volume is devoted largely to 
a review of what has been accomplished along this line by the Federal Trade 
Commission. It recognizes and discusses, in a limited way, many recent 
changes in methods of marketing. It devotes some fourteen pages to a dis- 
cussion of combinations, unfair trade, and the relation of these subjects to 
the common law — which, of course, in such limits, can be only suggestive. 
Then follows a brief outline of the events leading up to the 1914 anti-trust 
legislation. The balance of the book, something over 200 pages, is a dis- 
cussion of the work of the Federal Trade Commission, under three headings: 
Price Policies; Sales Promotion Policies; and Trade Relations Policies. 
There is also a chapter devoted to trade practice conferences. 

The book should be of real use to laymen who are interested in know- 
ing something of the work of the Federal Trade Commission. That organ- 
ization has now been at work long enough to make it possible to appraise 
with considerable accuracy the value of its service to the public and to 
business. 

It is a familiar fact that there are limits to the extent to which the doctrine 
of unfair competition, as known to our courts of equity, is enforced, although 
these limits are being enlarged constantly. It is well known, also, that there 





6 Lorp AND SPRAGUE, CASES ON ADMIRALTY (1926); see Book Review (1927) 
40 Harv. L. REv. 918. 

7 Certainly The Chattahoochee, 173 U. S. 540 (1899). Perhaps The Niagara, 
77 Fed. 329 (S. D. N. Y. 1896), and The Viola, 60 Fed. 296 (S. D. N. Y. 1894), 
which have led astray at least two text writers. Also Erie R. R. v. Erie Trans. Co., 
204 U. S. 220 (1907); The Hector, 8 P. D. 218 (1883); The Montreal, 17 Jur. 
(N.s.) 538 (1853); The Khedive, 7 App. Cas. 795 (1882). 
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are various practices which are generally regarded as being unfair but which 
are not within the zone in which the common law doctrines of unfair com- 
petition are applied. Section 5 of the Federal Trade Commission Act has 
been regarded as giving the Commission jurisdiction cver such of these 
methods outside the common law sphere, as it should determine to be unfair. 
In this sense the Commission supplements the courts. In this book many of 
these practices are briefly discussed, and one who is interested in this subject 
will find much that is suggestive in reading the material presented. 

From a very fair and almost judicial angle, the book discusses various 
criticisms which have been and are made of the Commission. This, too, 
should be very helpful; for there is no controversy over the fact that the 
practice of the Commission can and should be improved in many respects. 
And this subject is one of no small importance, because no one knows the 
part which this body may play in American business in the future. It has 
been said within a year that the courts are breaking down because of the 
strain put upon them by big business, and that for this reason the best hope 
for adequate judicial regulation of corporate activities lies in a revitalized 
Federal Trade Commission. 

The unfortunate combination, in the Commission, of executive (or ad- 
ministrative) and judicial functions, is discussed in an interesting way. This 
joinder of functions has proved to be one of the most unhappy features of 
the Act creating the Commission, and is responsible in no small measure, in 
all likelihood, for the delay which has attended much of the Commission’s 
work. The authors point out that an examination of 123 cases in one year 
(1924) revealed an average pending time of twenty-two months, and that 
some cases had been pending for six years. The harmful effect on business 
of this slow-going procedure can hardly be overestimated. 

This volume then is a contribution to the discussion as to whether or not 
the Federal Trade Commission has justified itself. The Commission is 
costing the country close to a million dollars a year in actual outlay. How 
much should be added to this sum to cover the injurious effects of its in- 
vestigations of business, of course, no one can say. 

It is to be regretted that the authors did not discuss more fully the effect 
of the provisions of the statute that “the findings of the Commission as 
to the facts, if supported by testimony, shall be conclusive.” This provision, 
the courts have held to mean that if there is any testimony to support a 
finding of fact that finding may not be reviewed by the courts. Under this 
rule it is entirely possible for the Commission to make a finding of fact on 
the testimony of a very few witnesses, even though a much larger number 
may have testified to the contrary. While the truth is not always to be 
found by counting noses, the weight of evidence is nevertheless a very real 
element in establishing truth; and public interest seems to demand that this 
provision of the statute be modified. Particularly is this true in cases where 
the Commission is called upon to define terms used in the sale of goods to 
the public. The defining of words is something over which the government 
has no control. That function is exclusively in the hands of the public 
itself, and the task of discovering the true meaning of commercial terms is 
far from a simple one. When one realizes that an order of the Commission 
to cease and desist under section 5 is equivalent to an adjudication that the 
concern against which it is issued is an unfair competitor and is making 
money out of deceiving the public, and that such orders may be based on its 
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definition of some term which the respondent is using, the importance to the 
public of the Commission’s process of fact-finding becomes clear. 


Harry D. Nis. 
New York City. 





Tue EXTERRITORIALITY OF AMBASSADORS IN THE SIXTEENTH AND SEVEN- 
TEENTH CENTURIES. By E. R. Adair. London: Longmans, Green & Co. 
pp. xiii, 282. 21s. 


Much has been written about the exterritoriality of ambassadors, with 
increasing impatience of the old doctrine. Realists have condemned it simply 
because it was a “ fiction,” others because it seemed to them dangerous, and 
nearly ail modern writers look askance at it. Therefore, it was a task well 
worth undertaking to examine the exact nature of exterritoriality, both in 
theory and in practice, during the centuries when the doctrine was set forth, 
developed, and accepted. This task Professor Adair has attempted and his 
work is undoubtedly a valuable contribution to the history of international 
law. The idea was suggested to him by the late Professor Oppenheim, whose 
student he was, but the indebtedness extends little beyond the suggestion, as 
Professor Adair parts company with Oppenheim as to many conclusions, and 
throughout adopts an independent and discriminating standpoint and method. 
With a caution pardonable in a historian rushing into a field wherein lawyers 
have not forborne to tread, he says with some apparent relish, referring 
to the case law of the sixteenth and seventeenth centuries bearing upon 
diplomatic immunities; 

“ That this mass of case law has received so material a neglect is also very largely 
due to the fact that the writers on this subject were not trained historians, but 
lawyers anxious only to show how present theories were evolved and what authori- 
ties might be quoted in their favour. The whole course of a lawyer’s training pre- 
disposes his mind to seek rulings, to accept the judgments of authorities merely 
because they are authorities and without examining the accuracy of the historical 
evidence upon which they are based. Judicial rulings are merely evidences of the 
opinion current at the moment when they were made; many of them are entirely 
valueless because they ‘were founded upon an ignorance of the facts or upon a 
wrong historical interpretation of them, yet the majority of lawyers still go on 
accepting and quoting them as though the wisdom of the judge was above that of 
other men, as though Midas-like his word turned dross to gold.” 1 


This is not so bad. Coke, however, long ago had something to say on the 
other side about “ Chronicle Law,” but in these days, Coke’s authority either 
in law or history is hardly up to the old mark. 

Having delivered himself of the above pronouncement, Professor Adair 
proceeds to examine the text-writers and cases with commendable logic, and 
mindful of historical perspective. It was Grotius who referred to the doc- 
trine of diplomatic immunities as based upon a “ kind of fiction,” but the foun- 
dations of the doctrine lay farther back, beyond the era of permanent lega- 
tions, in well-known principles of personal law. Writers before and after 
Grotius confused the immunities, attaching in practice to foreign diplomats, 
with those which Roman law associated with the legatus; a confusion which 
tended to obstruct the development of the modern doctrines of true diplo- 





1 Pp. zg, 
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matic immunities, and one which Gentili particularly illustrates. Professor 
Adair singles out Grotius, Zouch, and Bynkershoek for praise: 


“ The more they are submitted to an intensive study, the greater respect do they 
inspire for the clarity of their ideas, the logic of their exposition, and the fearless- 
ness with which they pursue truth whithersoever she may lead them.” 2 


This is perhaps a bit extreme as to Grotius, but not so as to the others, to 
Bynkershoek in particular. It is from him that later writers have quarried 
most extensively. 

Considering exterritoriality as “the painfully evolved conception that 
made diplomatic intercourse in time of peace really possible,” * the author 
traces several propositions of diplomatic privilege and immunity~as they de- 
veloped in theory and practice. Generally, and strange to say, theory lagged 
behind practice, at least until Bynkershoek, who came nearest reconeiling the 
two. Professor Adair discusses in ten chapters a series of legal conceptions 
which are very modern and sound: immunity from criminal, civil, and local 
jurisdiction; the immunity of the diplomatic suite, of couriers and despatches; 
freedom of worship; and inviolability of the embassy. As to each, he 
first traces the theory and then the practice. As to the latter, he does not 
stop with the causes célébres of De Martens or earlier of Wicquefort and 
Bynkershoek. He is more particularly interested in British practice. Here 
his historical training serves him well. The printed sources of English history 
for the sixteenth and seventeenth centuries he has investigated carefully. 
A new light is thrown on well-known cases. 

The dangers of interference with the diplomatic function “the idea of 
exterritoriality destroyed, and, if it is true to say that peaceful and intelligent 
diplomatic intercourse lies at the root of almost all progress in international 
law, it is surely not unfair to see in the doctrine of exterritoriality the one 
vital factor that made such progress possible during the sixteenth and seven- 
teenth centuries.” * Some might not agree that this is quite the truth, 
although according to Professor Adair’s own showing, it does come near 
being the truth as to the international law of diplomatic immunities. Such 
is the writer’s conclusion. The doctrine of exterritoriality has had its day. It 
contributed much of value. The doctrine lent itself to extravagance and 
absurdity. The fact that present international practice as well as theory 
tends to reject it, is argument enough at this time not to undertake to 
reassert or to revamp it. 

Jesse S. REEVES. 

Michigan Law School. 





THE CARTULARY AND TERRIER OF THE Priory OF BILSINGTON, KENT. Edited 
by N. Neilson. London: published for the British Academy by Hum- 
phrey Milford. 1928. pp. xii, 256. 

The learned editor of this volume has already provided readers of the 
Harvarp LAw Review with a general survey of the custom of Kent in an 
article which is an admirable introduction to the more specialized study now 
under notice.* 


3 Pp. 255. 3 P, 264. 4 Pf. 265. 
1 Neilson, Custom and the Common Law in Kent (1925) 38 Harv. L. REv. 482. 
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The present edition opens with a preliminary survey of nearly sixty pages 
devoted to the growth of the law of Kent. Large masses of evidence rang- 
ing from the eighth to the fifteenth centuries are handled with remarkable 
skill and conciseness and woven into an orderly scheme —a task which is 
rendered immensely difficult by the fact that this evidence is practically all 
in manuscript, consisting of unprinted cartularies and plea rolls. The period 
is long and the problem of great complexity, yet the author never obscures 
the main themes which run through the composition. Of these the most 
significant is the struggle of Kentish men with the forest, the fen, and the 
sea. Around this fundamental physical fact we can watch the subtle inter- 
play of practice, custom, and law, as more and more land is won from the 
forces of nature. 

Nowhere in England so well as in Kent can we observe the process which 
culminates in the manorial system of the later middle ages, for Kent began 
it late enough to leave traces which are still accessible to historical science, 
and was strong enough to resist the passion of Westminster for order and 
uniformity. Our earliest glimpse shows scattered settlements separated by 
wide tracts of woodland, parts of which as early as the eighth century had 
become subject to elaborate rules of intercommoning. This, of course, 
“ points to very early economic relationships amongst the dwellers within a 
given region”; ? but more important still for legal history is the author’s 
conjecture that these groupings “in turn have become the basis for later ad- 
ministrative groupings.” ® 

Gradually certain favored spots which stood out as clearings within the for- 
est or as more solid ground amid the marsh were colonized. These “ denns ” 
sometimes lay at considerable distances from the village whose inhabitants 
used them for common swine pastures, reaching them by means of “ drove- 
ways ” which in later years were to exercise the wit of lawyers as customary 
rights of way. When this situation is expressed later in terms of the mano- 
rial system the result is the curious “discrete” manor with its detached 
members lying sometimes at considerable distances away, strangely pro- 
phetic of the extraordinary discreteness of certain Kentish manors whose 
dependences were to stretch from India to the New World. 

Later still these denns were systematically settled and no longer used 
merely as distant pastures, and the normal arrangement was for the lord to 
give a denn to a few tenants, reserving to himself the great timber. This 
was done without deed, and in later times the successors of such lords had 
difficulty in basing their rights to cut great trees on the freehold of another 
by the custom of the county, and it was only after hard-fought legal battles 
that the right became recognized by the royal courts.* Once again the pe- 
culiar conditions of Kent gave rise first to a custom and then to the common 
law of the county. Moreover, these economic conditions left other marks 
upon Kentish law; partibility rendered practically impossible the payment of 
week work, and the open field system as practised in other parts of England 
did not fit in with the colonizing of the denns. 

Still more unusual problems were raised by the fen and the sea. From 


2P. 4. 

3 Ibid. 

4 Sometimes the lord gave the tenant permission to cut the timber growing on 
his tenement in return for a payment called “ danger.” This payment is also found 
under the same name in Normandy. Deck, ErupE sur LA Forét p’Ev (1929) 52. 
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Roman times onward determined efforts had been made to drain the marsh 
and to reclaim land from the sea by means of walls. The archbishops of 
Canterbury reclaimed some 23,000 acres, and from the middle of the thir- 
teenth century the crown intervened by appointing commissioners to organ- 
ize the work of maintaining the walls. Gradually a large body of law was 
built up on the principles that landowners should contribute ratably accord- 
ing to their holdings, and that in emergencies the default of the landowner 
was to be supplied by public action, the landowner being liable to twice the 
cost of the work, or eventually to the loss of his tenement. 

These are only some of the many points of interest which the author has 
indicated in an essay which is necessarily condensed in form and technical in 
character. It is a remarkably solid and fascinating study from the point of 
view of the origin and growth of custom and law, the dogged tenacity of 
Kentish men in their struggle with the marsh and the sea, and the resourceful 
adaptation of the typical medieval concept of custom to a situation which 
contained many legal difficulties. 

Of the charters printed, number 71 is particularly interesting as an ex- 
ample of an attempt by a husband and wife to convey the wife’s land abso- 
lutely by means of the wife’s oath that she would not use her action against 
the purchaser, and that the purchase money had been spent for the common 
needs of the husband and wife. The same formula was in contemporary use 
in Normandy.® 


THEODORE F. T. PLUCKNETT. 


Harvard Law School. 





THE TRANSFER OF Stock. By Francis T. Christy. New York: Baker, 
Voorhis & Co. 1929. pp. xxi, 1071. $15.00. 


The appearance of this book is nothing if not timely. The recent curtail- 
ment of the activities of the stock exchange in order that brokers, clerks, 
and transfer agents might catch up in their bookkeeping and stock deliveries 
was forceful indication that some of the red tape surrounding stock trans- 
fers might profitably be eliminated. To accomplish this, an understanding 
of the reasons behind the many technical requirements laid down by transfer 
agents is necessary, and it is just such an understanding that Mr. Christy has 
attempted to give. Three pages of the introductory chapter are devoted to 
a suggestion of the duties which might theoretically be placed upon a cor- 
poration in entering a transfer of stock on its books. Thereafter, the author 
confines himself to an exposition of the duties and obligations which have 
actually been imposed by the courts, and the regulations and requirements 
adopted in consequence by corporations and transfer agents. The book deals 
exclusively with transfers of stock by corporations, without reference to trans- 
fers between individuals. 

The author first considers the creation of stock, the form of the certificate, 
and the general rules for assignment and transfer. A chapter is devoted to 
the transferee, and then follow several chapters dealing with various classes 
of transferors. Some question may be raised as to the value of the sections 





5 See Génestal, Inaliénabilité Dotale Normande, in Revue HistTor1QuE DE Droit 
FRANGAIS ET ETRANGER (1925) 579, n.2. 
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in the chapter on transfers by executors and administrators which deal with 
the laws of the various states, and also of the chapter on inheritance tax 
waivers and affidavits. State legislatures are constantly making changes in 
such laws, and this information may be obtained in up-to-date form in one 
or more of the current stock transfer services. There are chapters dealing 
adequately with the liability of the corporation for transfers on forged in- 
dorsements, in breach of trust and under similar circumstances, and for re- 
fusal to transfer. The concluding chapters on original issue and stock trans- 
fer taxes contain a thorough and comprehensive treatment. 

Certainly there is room for such a book, for this particular field has not 
been covered since the publication of the work of A. Lawrence and Francis C. 
Lowell in 1884 To transfer agents, corporate trust departments, and their 
legal advisers the book will be of great practical value, enhanced by its 
clear, straightforward style, an abundance of analysis, an adequate and satis- 
factory reference system, and voluminous appendices. While it is not a 
scholarly development of the law of stock transfers nor a general treatise on 
the whole subject, it is admirably adapted to accomplish the hopes of its 
author, that the transfer of stock may be made easier and more widely 
understood. 

WiLiiAM C. WARING, Jr. 

Providence, Rhode Island. 





CASES ON THE LAw oF Property. Vol. V. Wuitts, DESCENT, AND ADMINIS- 
TRATION. By George D. Costigan, Jr. Second edition. St. Paul: West 
Publishing Co. 1929. pp. xxi, 888. $5.50. 


The instructor in the law of wills in an American law school is embarrassed 
in the selection of a casebook by the excellence of the three outstanding 
books available. In 1910 was published the first edition of Professor Cos- 
tigan’s casebook; following it came Professor Joseph Warren’s collection,? 
and, in 1928, the more recent one of Professors Philip Mechem and Thomas 
Atkinson.2, Now appears Professor Costigan’s second edition, to complicate 
still further the problem of selection. The first two of these the reviewer 
has used as an instructor, and the third he has reviewed; * he is therefore 
presumed to be familiar with them all. At the expense of indulging in obiter 
dicta in the present review, the opinion may be ventured that all three works 
adequately present the subject matter, while perhaps differently placed 
emphases — to say nothing of the growth of much new law —explain the 
existence of three casebooks in the same field. 

The law of wills has so crystallized itself around statutory enactment that 
it is difficult to present a well-balanced collection of cases which will give a 
complete picture of the law in every jurisdiction throughout the United 
States. New and changing relations, new statutes, and varying judicial con- 





1 TRANSFER OF STOCK IN PRIVATE CORPORATIONS. 


1 Cases ON WILLS AND ADMINISTRATION (1917). 
2 Cases AND OTHER MATERIALS ON WILLS AND ADMINISTRATION (1928). 
3 Book Review (1929) 77 U. or Pa. L. REv. 941. 
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struction of old ones—all these certainly justify Professor Costigan in 
publishing a new edition of his original volume, now twenty years old. 

Comparative analysis of Professor Costigan’s work of 1910 and the 
present edition reveals a number of differences. In footnotes and text, there 
are more than 300 new cases, expanding the yolume some one hundred pages. 
Probably the larger part of these cases have appeared since the first edition, 
and involve application in new and different relationships of the principles 
underlying wills. There is also abundant reference to new material in law 
reviews, particularly the excellent essays of Bordwell and Evans. The 
thoroughness with which Professor Costigan has combed this field is reflected 
in the addition of a considerable number of valuable footnotes, containing 
extensive quotations from opinions and text-writers on various aspects of 
the law of wills. Whether the individual instructor will be able to contribute 
anything further to this formidable array of legal lore may be questioned. 
It is perhaps for some such reason as this that critics occasionally deplore 
the extensive documentation of casebook material — what is there for the 
instructor to add with which to impress the student with legal learning? 

Another new feature is the inclusion, in the appendix, of some twenty-five 
pages of Instructions, issued by the Guaranty Trust Company of New York, 
on The Planning and Drafting of Wills, as well as the will of Russell Sage, 
taken from the volume by Virgil M. Harris on Ancient, Curious, and Famous 
Wills To the reviewer, the set of Instructions is an admirable adjunct 
to the casebook, provided the students are urged to read them over. It 
might have been desirable to have included also, as in Warren’s selection 
of materials on wills, an Inventory of Estates from two or three of the 
leading jurisdictions, although the omission may be explained by the obvious 
variations in the laws of the different states. Similarly, as to the laws of 
descent and distribution; every instructor will probably advise his students 
to obtain a copy of the epitomized pamphlets issued by the trust depart- 
ments of local banks, dealing with the distribution of estates in the given 
jurisdiction. 

The author expressly states his intention not to emphasize in the casebook 
the administrative phase of the law of wills. This object probably accounts 
for the omission, among others, of several important Illinois cases,5 with 
which the reviewer is personally familiar, largely, perhaps, because he lives 
in Illinois. In the table of contents, there is an unfortunate omission of the 
English statutes, which appear in the appendix and are, of course, useful 
for reference. The index is excellent, and it is noteworthy that the quality 
of paper is superior to the usual glossy and extra-thin grade found in the 
American Casebook Series in the past. The reviewer bespeaks for this second 
edition of Professor Costigan’s Cases on Wills the same cordial reception 
which was accorded the first. 

E. F. ALBERTSWORTH. 

Northwestern University. 





4 (1911). 

5 E.g., Peet v. Peet, 229 Ill. 341, 82 N. E. 376 (1907), and Hawkins v. McKee, 
321 Ill. 198, 151 N. E. 577 (1926), dealing with the revocation of wills because of 
after-born children. So also, Stetson v. Stetson, 200 Ill. 601, 66 N. E. 262 (1903), 
relating likewise to revocation, is not given footnote space. Nor is there recogni- 
tion of the leading case of Donovan v. St. Joseph’s Home, 295 Ill. 125, 129 N. E. 1 
(1920), involving the question whether the proponent in a will contest has the 
benefit of presumption after conflicting testimony has been introduced. 
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THE LAw oF THE LorpD, oR THE Common Law. By the Rev. Wm. Pascoe 
Gourd. London: The Coveaant Publishing Co. 1928. pp. xiv, 138. 
3s., 6d. 


This book transcends criticism. Written by the author of The Names of 
God, or The Majestic Order of Divine Self-Revelation, its thesis is simple. 
The common law is the law of the Kingdom of God and is to become uni- 
versal; the corollary to this is the universality of the English language. 
“* Some nations,’ a Great Japanese Jurist has admitted ‘ might not like to 
take the Law from Britain. But whether they like it or not, the nations will 
be constrained by the essential righteousness of the Law, to adopt the 
system.’ ” + 

The law was originated by Israel during “ forty years national schooling in 
the Wilderness.” * The tribe of Dan took it to the Danians and to Troy, 
whence Brutus, as Coke tells us, brought it to Britain. Britain in 500 B.c. 
“contrary to the teaching of scholars who ought to have known better, 
instead of a land of ‘ Skinclad Savages,’” was “a land of Law and Order, 
occupied by a God-fearing people. It was at this time that King Mulmutius 
undertook to codify the law of the land.”* His code “ briefly summarized 
by Spenser [Edmund] .. . has been called the foundation and bulwark of 
English liberties.” * Obviously, more should be known of Mulmutius. 

“ We turn to that great Saxon lawgiver, King Alfred, who rivalled Charle- 
magne, of European fame; although Alfred, being British, has received less 
honour, as is usual with things and persons British, at the hands of histo- 
rians.... He [Alfred] quotes, verbatim, or nearly so from the book of 
Moses.” ® Our common law today is, therefore, the same as the law of 
Moses, though “ it is true it has in some regards, notably in the law of contracts, 
been interfered with by the meddlesome statutes enacted by Parliaments. In 
some cases it has also been interfered with by judgments handed down by the 
courts. ... In these regards there is work to do to restore the law in its 
purity. But these are details. The great body of the Common Law stands 
today, as it has stood for ages, as the law of the Anglo-Saxon lands.” ® 

At this point we are not surprised to learn that we are all Jews (Trojans 
and all). But let the Communists beware! “Israel came into contact with 
one branch of the people of the land and the men were enticed by the free 
love conditions prevailing in connection with idolatrous worship. The result 
was that twenty three thousand men died in one day. This is ‘ God’s anaes- 
thetic ’ for the corrupt Canaanites.” It is tragic in the extreme. “... The 
Communist today is letting the same revolting conditions loose upon the 
world.” * The logic is superb. “It is not good scholarship, nor good logic, 
to refuse faith to the statements of Holy Writ. To deny is to leave the 
question in the air. To accept is to have the explanation at hand.”*® Three 
shillings and sixpence is surely but a little to give for such a lot of fun! 


FRANCIS BENN-COOKE. 
Cambridge, Massachusetts. 





q 4 P, 120, 7 Pp. 56-57. 
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BOOK NOTES 


Tue Anti-Trust Laws OF THE UNITED States. Edited by John G. Hervey. 
Annals of the American Academy of Political and Social Science. 1930. 
pp. iv, 293. $2.00... 

The history of anti-trust legislation spans a period during which the popula- 
tion of the United States has doubled and its political and economic philosophy 
and industrial organization have entered upon new and momentous phases. 
Few sections of the statute books impinge more directly upon the daily 
activities of business and labor; few are so charged with importance for the 
future. There is, therefore, undoubted significance in this collection of judg- 
ments by representatives of widely variant professions and economit interests 
upon the wisdom of a great experiment in governmental control. Notable 
among the twenty-four short articles are the discussions of the application of 
the anti-trust laws in specific crucial industries, the appeal of the vice- 
president of the American Federation of Labor for the repeal of the Sherman 
Act, and the persuasive argument of Colonel William J. Donovan for the 
establishment of an Industrial Court, with power to consider and determine in 
advance the legality of industrial consolidations or trade agreements affecting 
competition. 


Epwarp CoKE, ORACLE OF THE LAw. By Hastings Lyon and Herman Block. 
Boston: Houghton Mifflin Co. 1929. pp. viii, 385. $5.00. 


Few figures in legal history lend themselves to exciting biography as notably 
as Sir Edward Coke. This book does not neglect the opportunity for dramatic 
treatment afforded by “ his Long Rivalry with Francis Bacon: . . . His Stand 
against King James I to Maintain the Supremacy of the Common Law: His 
Share in Wresting the Petition of Right from King Charles I... .” But ac- 
curacy has not been sacrificed to vividness. The easily available facts about 
Coke have been collected with care and reproduced with clarity. No profun- 
dity of research is displayed, however, and one seeking a reasoned evaluation 
of the place of Coke in the development of the common law must still turn to 
the account in Holdsworth’s History of English Law. 


Tue “ ErrIncHAM ” Lisets oN Cooper. By Ethel R. Outland. University 
of Wisconsin Studies in Language and Literature. Madison. 1929. 
pp. 263. 

James Fenimore Cooper, returning from Europe in 1833 and becoming the 
executor of his father’s estate in Cooperstown, New York, put up a notice 
warning the inhabitants of the town that fishing would no longer be permitted 
on the estate. The result was a flood of hostile criticism from press and public 
throughout the state, a novel provocatively mixing fiction with fact written 
by the author in his own defense, and a counter-blast more violent than ever 
from his critics, the whole climaxed in eight civil suits for libel and two crim- 
inal actions. To the historian, the series of incidents related in this volume are 
of interest because of the celebrity of the participants — included among them 
were Horace Greeley, Thurlow Weed, and James Watson Webb; to the stu- 
dent of literature, because of the fame of the protagonist; and to the lawyer, 
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because the unpopularity of the rulings, almost uniformly favorable to Cooper, 
was probably the inducing factor in the passage of legislation affecting the 
whole course of development of the New York law of libel. 


INSURANCE Law. By Sanford D. Cole. Second edition. London: Effingham 
Wilson. 1929. pp. xiv, 169. 6s. 


This interesting book of less than two hundred pages is termed by the 
author “a practical study of principles in Marine, Fire, Life and Accident 
business.” If it approximated the ambitions of the author, it would indeed 
be a miracle of condensation. The book is too technical to be of interest to 
the layman, and its scope is much too narrow for the lawyer. Nevertheless, 
the author has treated the main problems of insurance with great clarity and 
accuracy. His summary of principles and their application, found in the last 
chapteér, is most interesting. The most important principle, as he sees it, is 
that of indemnity. Next in importance is the principle of good faith. In the 
application of these, he lists as the cardinal virtue good sense. This last 
caveat, despite the author’s protestation that it is not a truism, adds very 
little to the sum total of insurance law or critical comment thereon. 


MANUAL oF Boarp oF Tax APPEALS Practice. By Charles D. Hamel and 
Edward H. McDermott. New York: Prentice-Hall, Inc. 1929. pp. 
Ixxvi, 370. $10.00. 


The text of this volume is approximately equally divided between a discus- 
sion of Practice and Procedure, and a treatment of Evidence, before the Board 
of Tax Appeals. The work has been done with care, and would undoubtedly 
be helpful to a lawyer unfamiliar with practice before the Board; it adequately 
covers the rules and published procedural decisions of that body. Such a 
handbook would be even more helpful, however, if it presented the un- 
published rulings on procedure, and gave a picture of the everyday workings 
of the Board, which cannot be gleaned by the practitioner from any written 
documents. An example is the Board’s interpretation of the statutory require- 
ment that a petition for review by a circuit court of appeals shall stay assess- 
ment only if the taxpayer file a bond on or before the filing of his petition for 
review. The Board takes the position that this bond is only “ filed” when 
approved by the Surety Division in the Treasury Department, and then by a 
member of the Board. This necessitates arranging for the bond a long time 
before the running of the six-months’ period for filing the petition, a precau- 
tion of high importance to a taxpayer who does not desire to pay the tax until 
final adjudication. Yet these rulings appear in no published decision of the 
Board. The material on Evidence, while convenient in its collection of the 
evidentiary decisions in the District of Columbia and in the federal courts 
generally, adds little to the standard treatises. 


State Law INDEx 1925-26. Compiled by the Legislative Reference Service 
of the Library of Congress. Washington: United States Government 
Printing Office. 1930. pp. 583. $1.50. 


This excellent index, which is promised to be but the first of a series, is by 
far the most successful attempt yet made to remedy a grievous defect in 
American legal literature. For the student of comparative case law among the 
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states, there are innumerable digests, some of them covering recent material. 
But one desirous of surveying the statute law of more than a single jurisdic- 
tion has nothing to assist him, and must repeat his search through the codes 
and session laws in each state. This is the first satisfactory and reliable index 
of its kind. Objective headings are used, instead of merely repeating the 
titles as given in the state indices, and are intelligently chosen without being 
so numerous as to make the book bulky. Such headings as “ Codperation with 
the United States” and “Codperation between the States” are examples of 
helpful originality in choice of captions. 


La Succession AUX DeTTEs PuBLIQUES D’ETaT. By A. N. Sack. Paris: 
Librairie Hachette. 1929. pp. 184. . 


This book presents a series of lectures delivered at the Academy of Inter- 
national Law at The Hague in 1928. The first part, which is to form a 
section of a general treatise on public debts, traces their juristic development 
from the Middle Ages to the present time. It contains a wealth of informa- 
tion on the economic history and financial practice of the leading European 
states. Here and in the first chapter of the second part, Professor Sack 
attempts to establish his fundamental thesis, that modern public debts con- 
stitute a burden on the entire territory of the state (grévent le territoire). 
The second part of the book is practically a condensation of the author’s 
larger work, Les Effets des Transformations des Etats sur leurs Dettes 
Publiques (1927). The first chapter, devoted to the effect of political 
changes in the state, describes the development from the ancient conception 
of royal debts, the personal obligations of the sovereign alone, to the present 
generally accepted theory that public debts are debts of the state, not af- 
fected by a change in its political organization. The most important chapter, 
however, is that which discusses the effect of territorial changes. After 
criticizing the leading theories, the author lays down a definite set of rules 
which he conceives to govern the distribution of a state’s debts among its 
successor states in case of territorial change. Although there is some refer- 
ence to contemporaneous practice, there is danger that the reader will be 
misled into believing that the principles set forth are settled rules of inter- 
national law, rather than the author’s attempt to bring order out of the fog 
of inconsistent theories and conflicting practice. See Baty, Book Review 


(1927) 37 YALE L. J. 273. 
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